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KANSAS WATER RIGHTS—ANOTHER CHAPTER* 


By ARNO WINDSCHEFFEL, Chairman 
Kansas State Water Board 


Within the last few years, we in Kansas have witnessed a legal phenomenon. 
A very few short years ago Kansas practically had no water law. In those few 
years Kansas has come up with a water law which has taken other western 
states almost a century to acquire. The 1957 session of the Kansas legislature 
has come up with a new and important chapter to our water law. 


Kansas started out as a common law, riparian state. Our Supreme Court, by 
way of dicta and firm holdings adopted those doctrines which had been in use 
in England for over a hundred years. Those English doctrines, it appears, came 
to us through the writings of those great American jurists, Story and Kent. 


In 1877 our Court, in Shamleffer v. Council Grove Peerless Mill Co. 18 
Kan. 24, suggested that a riparian proprietor—i.e. a landowner contiguous to 
the banks of a stream—was entitled by law to the flow of the adjoining water- 
course without diminution in quantity or alteration in quality as an inheritable 
incident of his rights in his land. In Emporia v. Soden, 25 Kan. 566, our Court 
suggested that a proprietor owned water percolating through his soil as abso- 
lutely as he owned the sand, gravel, rocks and clay that composed it. 


In Heise v. Schulz, 167 Kan. 34, our Court recognized that the natural flow 
theory of the old Shamleffer case had given way to the common-law theory of 
reasonable use. Instead of recognizing a right to an undiminished, unaltered 
flow, the Court recognized that each riparian owner might beneficially use the 
stream water as long as he did not unreasonably interfere with the like rights 
of use of the other riparian owners. 


Whether the common law of Kansas included a change from the absolute 





*This paper was presented at the 1957 meeting of the Northwest Kansas Bar Association, WaKeeney, Kansas. 
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ownership doctrine of the dicta in Emporia v. Soden case—i.e. that a man owns 
underground percolating water just as he does his coal and gravel—to the ma- 
jority, American doctrine of reasonable use, which parallels the reasonable-use 
doctrine applicable to stream systems, we can’t be sure. Our court never spe- 
cifically decided; although it did indicate approval of the absolute ownership 
rule as late as 1944 in State ex rel. Peterson v. State Board of Agriculture, 158 
Kan. 603. 


While Kansas was applying the common-law riparian doctrines, a rival 
doctrine was taking hold in western states. Arising through local mining cus- 
toms and usages, judicial decisions, and legislative and state constitutional 
enactments, this doctrine, the appropriation doctrine, either modified or com- 
pletely replaced the common-law rules. And so suited was it to arid and semi- 
arid conditions that it became the exclusive doctrine in eight of the seventeen 
western states and a modifying doctrine in all of the other western states. 


To speak of the appropriation doctrine as a non-common law doctrine is 
perhaps misleading. It was inspired by the same spirit that caused the creation 
of a Court of Equity to adjust the inequities of the strict common-law. The 
appropriation doctrine embraces one of the most common of the maxims of 
Equity—the first in time is the first in right. Moreover, it protects the fruits of 
diligent industry, encourages greater water distribution, encourages and pro- 
tects costly development, and establishes a clarity far beyond that possible under 
the riparian doctrine, which is, after all, a doctrine particulary adapted to humid 
climates and to sparcely settled communities. 


As far back as 1886, the Kansas legislature enacted an appropriation law 
with respect to flowing streams for irrigation purposes, providing that the first 
in time was the first in right. Nevertheless, our Supreme Court in Clark v. 
Allaman, 71 Kan. 206, insisted that after riparian rights had passed into private 
ownership, no appropriation rights could be obtained that were superior to 
them. In Frizzell v. Bindley, 144 Kan. 84, our court applied this principle, 
stating: 


“(Syl. 1) The statute of 1886. . . which authorized an owner of riparian 
lands to appropriate water in a running stream for purposes of irrigation, by a 
procedure of filing and registering such appropriation, is ineffective to confer 
on him any right or priority in such water against other owners of riparian 
lands held under United States land patents which antedated the statute. 


“(Syl. 2) The rights and privileges of riparian landowners, holding under 
valid titles antedating the statute of 1886, were and are prescribed and gov- 
erned by the common law, according to which each riparian landowner has a 
primary right to use all the water he may require for domestic use and to water 
his livestock; and after all other riparian landowners have been served by such 
primary uses of water, they are all equally entitled, but without precedence, to 
a fair and equal share of whatever water may remain in the stream for irrigation 


purposes.” 
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Supposedly, of course, it was still possibe to acquire a protectable appropria- 
tion right to water in Kansas where the appropriation was made prior to the 
time riparian lands passed into private ownership, athough we have no Kansas 
cases on this point. 


In 1917 Kansas created the Kansas Water Commission and provided for 
surface and ground water appropriations upon application to the commission 
in accordance with its rules and regulations. The powers of the commission 
and the powers of the Division of Irrigation of the State Board of Agriculture, 
created in 1919, upon their abolition in 1927, were conferred upon the Di- 
vision of Water Resources of the State Board of Agriculture; but in 1944 in 
State ex rel. Peterson v. Board of Agriculture, 158 Kan. 603, the Kansas Su- 
preme Court found the appropriation statutes ineffective. In a quo-warranto 
proceeding brought by the State, the Supreme Court held that the existing ap- 
propriation statutes did not authorize the chief engineer of the division to 
conduct a hearing upon an application by the City of Wichita for a permit to 
appropriate water from the Equus Beds for beneficial use or to regulate and 
allocate the use of underground waters. In reaching this decision, the court 
said “an owner of land owns its surface and underground water by the same 
title as he owns the land itself, and the clay, gravel, coal or oil within it, even 
though these items of property differ in component parts.” This in my opinion 
was unfortunate language and it probably helped to bring about the changes 
which have since been made. 


Soon after the State ex rel. Peterson case, Governor Schoeppel appointed a 
committee to study the laws of Kansas relating to the appropriation of water 
and to report its findings and suggestions. The report came in December of 
1944 and in the 1945 session of the Legislature there was enacted the core of 
our present water appropriations act. Its constitutionality was upheld in State 
ex rel. Emery v. Knapp, 167 Kan. 546, and Baumann v. Smrha, 145 F. Supp. 
617 (Kan. 1956) aff'd per curiam 77 Sup. Ct. 96 (1956). 


In time, however, it was found that the 1945 water act was short in some 
respects, and that certain portions needed clarification and strengthening. The 
1957 Legislature took upon itself the task of working over the 1945 water act. 
The result was Senate Bill 339, as amended by the House Committee on Water 
Resources. A short summary of Senate Bill 339 (now L. 1957, ch. 539) is as 
follows: 


Section 1, amending 82a-701 (G. S. 1949), deals with definitions of terms 
used in the act. 


The 1957 act added a definition of water right. The term is defined as any 
vested or appropriation right and is called a “real property right appurtenant to 
and severable from the land on or in connection with which the water is used.” 
The definition also provides that such water right passes as an appurtenance 
with a conveyance of the land or by inheritance. It has been suggested that this 
is a new and dangerous concept in Kansas Water Law. I submit that it is not 
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only sound, but that it is not new. G. S. 1949, 42-121, which was passed in 
1911, and which is still a part of our Kansas statutes, reads as follows: 

“That all water rights of every kind, or shares in irrigation companies, entitling 
the owners and holders thereof to the use of water for irrigation purposes, shall be 
appurtenant to the land upon which they are established, by the use of such water 
thereon, and shall pass with any and all conveyances of such land whether mentioned 
in the deeds of conveyance or not, unless the same is expressly excepted from the 
operation of such conveyance: Provided, however, That such water rights or shares 
may be the subject of separate transfers by deed executed and recorded as con- 
veyances of real estate, which deed shall describe the land to which said water rights 
or shares were appurtenant and also describe the land to which they are to become 
appurtenant, and subject to all laws relating to the registration and recording of 
conveyances affecting the title to real estate.” 

Section 2 of the 1957 act clarifies the status of the domestic use and sets the 
stage for its protection, its first actual, express protection found in the Water 
Appropriation Act. A domestic use is not a peculiar kind of water right. As the 
term implies, it is a particular kind of use, just as irrigation and industrial uses 
are particular kinds of uses. 


A person may have a water right for domestic uses, of course, just as he may 
have a water right for industrial purposes. He may have a vested right for 
domestic uses or he may have an appropriation right for domestic uses. The 
1945 act implied that a person after 1945 might be able to get an appropria- 
tion right for domestic uses without following the established permit proce- 
dures. Section 2 of the 1957 act is specific. It states that the use of water for 
domestic purposes instituted after June 28, 1945, constitutes or gives an ap- 
propriation right. 


Sections 8 through 13 contain the most significant additions to our appro- 
priation law. These are the sections that confer added powers and responsi- 
bilities upon the chief engineer of the Division of Water Resources of the State 
Board of Agriculture. These are the sections upon which will depend more 
adequate, practical and necessary conservation and water rights protection. 


Section 14 clarifies the priority in time problem that has been present since 
the 1945 act was adepted. The 1945 act provided that where appropriations 
of water for different purposes conflict they should take precedence in a certain 
order, namely: domestic, municipal, irrigation, industrial, recreational, and last 
water power. But immediately following was the mandate that as between 
appropriators, the first in time was the first in right. It would seem that one 
sentence put the priority on the basis of use while another put it on the basis 
of priority. If the use theory was adopted, then it would seem that in times of 
shortages a great industry might have to shut down while the water was being 
used to irrigate a turnip patch. Surely the 1945 legislature could not have in- 
tended that during water shortages an “inferior user” must shut down his opera- 
tions in favor of a “superior user” without compensation. This would have 
been alarming indeed. It would have meant that during shortages industries 
would have had to stop their uses in favor of irrigators, and that irrigators would 
have had to stop irrigating in favor of municipalities, all in the absence of any 
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compensation to the user required to shut down his operations. What would 
have happened to the concept of property? What would have become of our 
concept of due process? Section 14 of the 1957 act takes care of this. It states 
that “the date of priority of an appropriation right, and not the purpose of use, 
determines the right to divert and use water at any time when the supply is not 
sufficient to satisfy all water rights that attach to it.” If an irrigator has a prior 
appropriation right and a city needs the water, the city must either purchase 
the irrigator’s water right or acquire it under whatever powers of eminent do- 
main it has. It cannot take the water without compensation, just because it will 
put the water to a superior use. 


Section 24 of the act establishes an appeal procedure with respect to the 
formal orders made by the chief engineer under the act. This section provides 
a detailed procedure for trials de novo. 


Section 25, which was taken from the limited reference procedure of Cali- 
fornia, authorizes courts, in their discretion, to refer issues of fact in water rights 
litigation to the division of water resources or its chief engineer for investigation 
and report. 


The new legislation contains many other provisions that bear upon water 
rights and their protection. Time alone will tell what has been accomplished, 
but we in Kansas can be proud of the effort that has been made, and we can 
rest assured that our citizens are fast becoming conscious of the many problems 
that confront them through water. 


As we can see, we have come a long way in the past few years. We have left 
behind us the vague, uncertain principles of the strict, old, riparian law. 
Although Kansas was the last of the 17 western states to establish an effective 
appropriation law, we now have one that will effectively help us to protect and 
conserve our water resources and individual rights thereto; one that will at the 
same time help us to insure the development necessary for our growing econ- 


omy. 
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THE OVER-WORKED SUPREME COURT OF KANSAS 


By SCHUYLER W. JACKSON, Dean 
Washburn University School of Law 


During the last year, the Supreme Court of Kansas handed down 226 formal 
opinions. This may be contrasted with the 40 opinions written by the Supreme 
Court of the United States during the October Term of 1955, which is approxi- 
mately a period equal to one year (see the 351 volume of the United States 
Reports ). 


The seven Justices of the Supreme Court of Kansas averaged approximately 
four opinions per month for each of the months in which the Court was in ses- 
sion. In the history of the Court there often have been months in which each 
Justice has been required to write five and even six opinions. Each Justice of 
the Kansas Court has one secretary, and the Court as a whole is empowered to 
employ two “law research clerks.” Each Justice of the Supreme Court of the 
United States is entitled to a secretary and two law clerks. The law clerks of 
the Supreme Court of the United States are paid sufficient salary, and receive 
such fine experience that the positions are constantly sought after by outstand- 
ing young lawyers just out of law school. 


It would appear clear that the Kansas, Court is considerably over-worked, 
and that the present and former members of the Court are entitled to great 
commendation for their industry in keeping the Court’s docket current. The 
fact must be recognized, however, that the seven Justices of the Kansas Su- 
preme Court are carrying a load which the nine Justices of the United States 
Supreme Court would not endeavor to carry. It should also be self-evident that 
many of the cases before the Supreme Court of Kansas are very important, and 
that in all of them, with the exception of those involving a federal question, 
the state Supreme Court is the court of last resort. 


The procedure of the Kansas Supreme Court in carrying its heavy load has 
been publicly described by members of the Court before meetings of lawyers 
throughout the years. The older members of the Bar do not need to have it 
recounted again. The first week of each month in which the Court sits is given 
over to oral arguments in the cases set for that month. The cases are then as- 
signed to the Justices in rotation after the close of each day’s session of the 
Court. The next week of the month is given over to conference of the Court 
upon the cases argued during the week before. Each Justice presents the cases 
to the Court which have been assigned to him, and is apparently expected to 
lead in the discussion of those cases. At least tentative decisions of the cases 
are made during the conference, and after the close of the conference, each 
Justice then proceeds to write the opinions in the cases assigned to him. It is 
a peculiarity of the Kansas Court that the Justice to whom the case has been 





1. The forty opinions do not include those cases in which certiorari was denied, appeals dismissed for lack of a 
sufficient federal question, or otherwise disposed of without opinions. Of course, there were a few cases disposed 
of by the Supreme Court of Kansas without opinions. 
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assigned is expected to write the majority opinion of the Court, even though he 
disagrees with that opinion and dissents therefrom. Only in the one state of 
Arkansas is a like practice followed. (See Minimum Standards of Judicial Ad- 
ministration, 1949, edited by Arthur T. Vanderbilt, p. 440.) 


The opinions are handed down on the Saturday of the first week of the next 
month. During that week, the Court has also been busy hearing the arguments 
of the cases in the new docket of the Court for the coming month. Thus, the 
Court starts on a new cycle before the old is fully closed. 


The above system of procedure in disposing of the work of the Court may 
well be the only one which will allow the Court to keep abreast of its workload 
under present conditions, but sober consideration would seem to indicate that 
it is hardly fair to the members of the Court and may well lead to decisions 
which have not been fully considered by each of the seven Justices. The danger 
and likelihood of “one-man” decisions is fully discussed by the late Mr. Chief 
Justice Vanderbilt beginning at page 438 of the volume Minimum Standards 
of Judicial Administration mentioned supra.” This volume was based upon the 
reports to and recommendations of the committees of the American Bar Asso- 
ciation. At page 439, the editor says, in part: 

“One-man decisions, written by one judge and concurred in by his colleagus with- 
out their sharing in the study of the records and briefs and other processes of de- 
cision, including court conferencs, are frequently symptomatic of an overcrowded 
calendar with consequent lack of time for all to participate in rendering each de- 
cision.” 

It may be noted that in some state appellate courts, the cases are assigned to 
individual judges by the presiding judge for consideration and the writing of 
an opinion only after oral argument and after discussion of the individual cases 
by the entire appellate bench. “This would seem to be the best mode for elim- 
inating one-man decisions.” (l.c. p. 441.) 


It would appear quite apparent that only by lightening the load of the in- 
dividual members of the Supreme Court of Kansas could it be possible to 
change the procedure of the Court in hearing its cases. One method which 
might be suggested would be the creation of an intermediate appellate court, 
but the experience of the state with the old Kansas Court of Appeals is reported 
to have been unsatisfactory. It might be noted that such has been said to have 
been the general experience with intermediate courts of appeal where a second 
appeal as a matter of right has existed. (See note No. 5, infra.) 


It is suggested that the present Constitution of Kansas contains a much bet- 
ter plan for dealing with the overloading of the Court. Article 3, section 2, of 
the Constitution of course reads as follows: 

“The supreme court shall consist of seven justices, who shall be chosen by the electors 
of the state. They may sit separately in two divisions, with full power in each di- 
vision to determine the cases assigned to be heard by such division. Three justices 
shall constitute a quorum in each division, and the concurrence of three shall be 





2. It should be noted that Kansas is one of the states whose appellate practice was found to lend itself to the 
danger of one-man decisions. 
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necessary to a decision. Such cases only as may be ordered to be heard by the whole 
court shall be considered by all the justices, and a concurrence of four justices shall 
be necessary to a decision in cases so heard. . .” 


Until the amendment of the above section of the Constitution in 1900, the 
Supreme Court had consisted of only three justices. Thus, it may well have 
been the thought of the framers of the amendment to the Constitution that the 
Supreme Court would normally sit in two divisions and only in extraordinary 
cases sit in banc. 


This intent becomes even clearer, when it appears that the Kansas Court of 
Appeals, consisting of a northern and southern division had been created by 
Laws of 1895, Chap. 96, as amended by Chap. 368, and that by the act of its 
creation said court was to cease to exist (“expire”) on the second Monday in 
January, 1901. (L. 1895, ch. 96, sec. 17.) Obviously, the 1900 Constitutional 
amendment was submitted and approved by the people for the purpose of 
replacing the intermediate Court of Appeals with a Supreme Court consisting 
of seven members but empowered and expected to sit in two divisions. Perhaps 
it would be going too far in reading the minds of the framers of the constitu- 
tional amendment to suppose that they were in agreement with the report of 
the Committee of the American Bar Association later to be written. But the 
fact remains, the framers of the amendment did just what the Committee of 
the ABA proposed. (See note No. 5, infra.) 


An inspection of the reports of the newly composed Court beginning with 
volume 62 of the Kansas Reports shows that the new Court did begin its career 
by sitting in two divisions. The opinions show the names of the Justices who 
heard and decided the case or that the case was heard in banc.’ Gradually, more 
and more cases seem to have been heard in banc and apparently in July 1902, 
the Court ceased to sit in divisions since all cases filed in and after October, 
1902, seem to have been heard by the full Court.* 


One can only speculate on the reasons that led the newly created seven man 
Court to so quickly cease to sit in divisions. It may be noted that the Reporter 
of the Supreme Court in the note to volume 65 Kansas Reports shows that 82 
cases were disposed of by the Court during the period covered by that volume 
without formal opinion. This is a much higher ratio than has existed in more 
recent times. The Court now seems to follow the practice of writing an opinion 
in each case on appeal which is submitted for decision. 


Attention at this point is directed to the 1938 Report of the Committee on 
Simplification and Improvement of Appellate Practice which was addressed to 
the Section of Judicial Administration of the American Bar Association.*> The 





3. See Supreme Coun Rule No. 1, approved February 1, 1991. 62 Kan. IX. 

4. See 65 Kan. 412 et seq., and ‘Supreme — Rule No. , adopted 5 * 7, 1903, 66 Kan. VI. 

Poe af ny os - as set Out in appendi Stent 's of Judicial Administration page 591, at page 
in ‘ollows: 





60 


16. GING the CAPACITY of COURTS of REVIEW—DIVISIONAL ORGANIZATIONS vs. 
INTERMEDIATE APPELLATE COURTS 
“The most efficient court is the court with the smallest number of judges, because a large part of its work 
involves a duplication by each judge of the work done by each of the others. This is true of reading records 
and briefs, hearing oral arguments and ey | conferences. In performing these duties the aggregate time 
and effort requi increases in proportion to 


ie number of judges, while the final result remains constant, 
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majority report strongly urged the dividing of appellate courts into divisions 
or departments rather than the creation of intermediate appellate courts. This 
was deemed to be the best way to reduce the workload of an over-burdened 
court or to increase the capacity for work by the court where that might be 
necessary. It should be specifically noted that the majority report was signed by 
the former Mr. Chief Justice Rousseau A. Burch of the Supreme Court of Kan- 
sas as a mmeber of the reporting committee, and further, that Mr. Justice Hugo 
T. Wedell represented Kansas on the associate and advisory committee. 


It would seem to be undisputable that under present conditions the workload 
of the Supreme Court of Kansas is too heavy for the Court to carry under its 
present rules of practice. It would seem that the Bar should look with favor 
upon attempts of the Court to revise its procedure to lighten this workload. 
And it is further suggested that the Court might well exercise its right to sit 
in divisions, rather than hearing all cases in banc. Administratively, the mem- 
bers could rotate from one division to the other with one member of the court 
not sitting during each monthly session. This would prevent the divisions from 
becoming fixed as to membership and tending to constitute separate courts. 
This rotation of Justices would tend to further prevent conflicting decisions by 
divisions of the Court, a fear that would seem somewhat exaggerated. 


The periodic times each member was not sitting would give a time for fin- 
ishing pending and already started work. Of course, there would and should 
exist a right of motion for rehearing before the Court in banc, which would be 
in the nature of certiorari. But, it is suggested the Court should not be too 
liberal in its practice in granting such motions. The creation of divisions of the 
Court would readily reduce the workload of each member of the Court by 
approximately fifty percent and thus enable him to give more time to the cases 
brought before him. 





so that nothing is gained in s of operation by enlarging the size of the court. Only in writing opinions 
does the work done by one ju directly reduce the amount of work to be done by the rest. 

“In respect to ousty for rendering satisfactory judicial seryice, small courts have never proved inferior to 
large ones. Almost all the courts of last resort in the United States have been three-judge courts for considerable 
periods, and they were enlarged in size not because of dissatisfaction with the quality of the judicial service 
rendered, but because of the necessity for utilizing whatever advantage could be derived from a larger court 
in dealing with the increasing load of business. 

“If the judicial quality of the decisions of small courts of three or four members has been gihen, @ 
experience seems to have demonstrated, the quality of the es rendered by the same number of judges 
sitting as divisions or departments of large courts ought to be equally satisfactory. This also seems to have 

demonstrated by experience. . 

“If a court operates in two divisions instead of in banc, and still continues to dispose of the same number 
of appeals, each judge will have only half as many records and briefs to read, half as many oral arguments to 
hear and half as many cases to discuss in conference, while maintaining undiminished his output of written 
opinions. Or, if each judge is to continue to read the same number of records, hear the same number of 
arguments and participate in conferences concerning the same number of cases, the Court will di of twice 
as many appeals. The process of enlarging the capacity and improving the efficiency of the Court by increasing 
the. number of divisions can go on indefinitely. 

e advan of the divisional arrangement in reducing excessive duplication of effort on the part of the 
judges oad the: enabling them to devote more attention to each case, or to dispose of more cases, or both, 
are obvious. The objection that no appellate court ought to act except through a majority of its is 
theoretical and traditional, and draws 4 S| — from the actual results of experience. Inconsistencies between 
decisions of different divisions regarding the same matter may esaily be prevented by proper administrative 

, and have in fact never constituted a serious problem. Rehearings before a larger division or before 
the whole court, in case of dissent on the first hearing, or where constitutional a are involved, or in 
other proper cases, can be — to give the decisions under such circumstances the added weight of a 
—e group of ee pans judges 

‘On the other there is no theoretical justification for a hierarchy of appellate courts, with successive 


appeals from one court to another. It greatly ar expense = delay introduces additional hazards and 
uncertainties into litigation, and produces a body precedents from the inferior appellate court which the 
bar is obliged to use but which the higher a court will feel under no obligation to follow.” 

The Report gives numerous examples in the history of English ae American Courts to fortify its recommenda- 
tions. It aaals of course be noted that this part of the report of the Committee was not finally adopted by the 
House of a: Gee by the Section of Judicial EES, but was recommitted to the Commitree 

cp 


for further stu 
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A further device for reducing the work of the Court might be suggested to 
exist in the adoption of a practice of shortening, and in some cases, the omission 
of formal opinions.® Cases do often appear in the reports which might well 
have been disposed of by a per curam opinion or by a mere syllabus as provided 
for in G. S. 1949, 20-202, 20-203 and 20-204. 


The present members of the Supreme Court are all well aware of the existing 
powers of the Court. The writer believes the Court should boldly use those 
powers now possessed, and should also claim such additional administrative 
assistance as it may need. A research assistant can normally only aid one judge 
at a time, and it becomes totally frustrating for the judge and the assistant 
himself, if he is subject to call by all of the other members of the Court. 


It is believed that the Bar will stand behind the Court to the fullest degree 
in its efforts to improve its procedure for the administration of justice. 





6. See memorandum opinions, l.c. 603. 


THE LYON COUNTY BAR COMES OF AGE 


By JAMES W. PuTNAM, of the Emporia, Kansas Bar* 





This headline in the Emporia Ga- 
“LAWYERS WIN PACIFIC zette surprised a lot of folk, even some 
COAST LEAGUE, DEFEATING members of the Lyon County Bar As- 
EAGLES 7-0.” sociation, for who had ever heard of a 
bar association sponsoring a midget 
ball team. It started back at the June 
meeting of the Association when several of the lawyers pointed out that there 
were still two kid teams in the municipal league without sponsors. The cost 
would be $120.00 which would furnish uniforms and defray part of the over- 
head. The vote to sponsor the bantam leaguers was unanimous. How did the 
team get its name? Those 10, 11 and 12-year olds now had a sponsor, but were 
without a name. When told that henceforth they would be sponsored by the 
Lyon County Bar Association, one freckled-face chap asked, “what's that?”, and 
the Superintendent of Recreation advised, “the lawyers.” A few minutes later 
the boys went into a huddle and thereafter they announced they wished to be 
called ‘The Lawyers.” With new uniforms and with a bit more pride the team 
took on renewed enthusiasm and at the end of the season wound up as the big 
winner. 














is the senior member of the firm Ct ~— bee at Emporia. He has contributed several 


*Mr. Putnam 
uti te hood ales ae ote ble Editors. 
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Emporia was celebrating its 100th 
“LYON COUNTY BAR EN- year and individuals, societies, clubs 
TERS 100-YEAR PARADE.” of every description and kind were 
mobilizing their talents, histories and 
dollars to do themselves proud in the 
big 100-year parade scheduled for July 1, 1957. Therefore, considerable inter- 
est was manifested in the brief headline that the local bar would have its spot 
in the Centennial event. A bit unusual perhaps since the medics, the dentists, 
the vets, etc., were not so represented. The appealing part, however, was not 
in the entry itself, but in its tone. The lawyers selected a slick convertible, and 
dispatched a summons to the dean of their group, Judge William N. Smelser, 
(who recently had celebrated his 87th anniversary), that he was to be their 
guest of honor. And so on parade day, with this caption on either side, “We 
honor W. N. Smelser—66 years of active practice, Lyon County Bar Associa- 
tion”, Judge Smelser greeted the multitudes—his pride almost equaling that 
hour on April 1, 1920, when President Harding had notified him that he was 
to be the presiding judge of the Federal Immigration Court of the United States, 
or later when President Coolidge advised him of his appointment as Assistant 
Secretary of Labor. 














One Justice of the Peace had died, 


“COMMISSION ADOPTS the other had resigned. Two new J.P.’s 


COUNTY COURT RESOLU- were appointed and both within a few 
TION.” days announced their resignations. 


Meanwhile, the Bar Association had 
held its customary monthly meeting 
and once again passed the customary motion suggesting to the County Com- 
missioners that they adopt a resolution establishing for Lyon County a County 
Court. The older bar members remarked, as they had many times before, “‘it 
won't do any good.” At least one of the younger sincerely opposed the idea on 
the theory that it would prevent the later creation of a special court more ideally 
fitted to local needs. The motion was passed on a Monday and within forty- 
eight hours Lyon County had a County Court. 


Yes, the Lyon County Bar has come of age. 


The Lyon County group has matured in its professional outlook and in the 
relationships between members. Time was when it was impossible to maneuver 
a luncheon and convince “the bar” that it should break bread together. Some 
oldsters relate that the greatest sports of the “old days” were cutting throats and 
cutting fees. 


The new era began with a two-pronged effort to accomplish two long-needed 
objectives: establish a minimum fee schedule and close all law offices Saturday 
afternoon. The argument against the former was that some members would 
ignore the schedule and while the same thought entered into the Saturday after- 
noon closing matter, there was the additional objection that to close on Saturday 
afternoon would deprive the public of services at a time when many people 
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were “in town” on other business. Some members have grumbled a bit over 
these two matters, but the bar is now close to 100 percent in supporting them. 


The minimum fee schedule has been revised several times since the initial 
effort and a new printed schedule was adopted, printed and distributed within 
the past year. 


Nor was the Lyon County lawyers asleep when plans were drafted for the 
new county courthouse. What county can boast better facilities than these in 
its courthouses: spacious air-conditioned district courtroom, a probate court 
with four offices, a jury room, large county law library, and a witness room. 
Much of the credit for the excellent courtroom facilities is due District Judge 
Jay Sullivan. It was his philosophy that to move back into a new courthouse 
the antiquated furnishings of the old would be a travesty, so bench and bar used 
makeshift accommodations until the county governing body ironed out its 
budget problems. But the current crop of lawyers will long remember the fold- 
ing chairs, cracker boxes and the days of intense heat in the windowless court- 
room, BAC—before air-conditioning. 


And there has been a human side. A birthday dinner was given for the late 
S. S. Spencer; a few years back and not so long ago Judge Smelser was likewise 
so honored. More recently another pair of judges, Owen S. Samuel and W. W. 
Parker, were recognized for over 50 years of practice with a dinner enjoyed by 
both members and their wives. 


In addition the lawyers, several years ago, pushed legislation adding Lyon 
County to the counties authorized to create law libraries, requested and obtained 
membership in the Central Kansas Bar Association, and sponsored an Institute 
or two. 


A fitting question to close would be—To what is this progress attributed? 
No answer is available that would withstand cross-examination. Both the older 
and younger lawyers have cooperated. Certainly an increasing pride in mem- 
bership in the Kansas Bar Association and American Bar Association has been 
a factor. The willingness of the district judges and probate judges to cooperate 
has helped. All in all one can but conclude that the individual lawyer in Lyon 
County is a bit ahead of those elsewhere in realizing that in his local association 
there is an instrument of benefit and service not only to himself, but to his 
community. 
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COURTROOM PHOTOGRAPHY RESEARCH REPORT* 


A special committee of the American Bar Foundation recommends in a 20- 
page printed report made public November 1, 1957, that there be no change 
in the prohibition against photography, broadcasting and televising of court 
trials as now contained in Canon 35 of the American Bar Association Canons 
of Judicial Ethics. The committee recommends, however, that the phraesology 
of Canon 35 be revised. 


The report is the result of an extensive study over a period of eighteen 
months of publicizing courtroom proceedings in the light of modern photo- 
graphic and broadcasting equipment and techniques. The committee concludes 
that in spite of improved picture reporting methods, the presence of cameras 
and broadcasting paraphernalia inevitably creates visual and psychological dis- 
tractions which have no justification in a court of law. The proposed rule would 
not apply to ceremonial occasions such as naturalization proceedings. 


A committee of nine prominent lawyers and judges, under the chairmanship 
of Judge Philbrick McCoy of the Superior Court of Los Angeles County, con- 
ducted the study for the American Bar Foundation, a legal research agency, at 
- the request of the American Bar Association. 


The report will be presented for consideration of the House of Delegates of 
the American Bar Association at a meeting in Atlanta, Ga., next February 24-25. 


Following is the form of Canon 35 as the special committee recommends it 
be revised: 


“Canon 35. Conduct of Court Proceedings 

“The purpose of judicial proceedings is to ascertain the truth. Such proceedings 
should be conducted with fitting dignity and decorum, in a manner conducive to 
undisturbed deliberation, indicative of their importance to the people and to the 
litigants, and in an atmosphere that bespeaks the responsibilities of those who are 
charged with the administration of justice. The taking of photographs in the court- 
room during the progress of judicial proceedings or during any recess thereof and 
the transmitting or sound-recording of such proceedings for broadcasting by radio 
or television introduce extraneous influences which tend to have a detrimental 
psychological effect on the participants and to divert them from the proper ob- 
jectives of the trial; they should not be permitted. 

“Proceedings, other than judicial proceedings, designed and carried out primarily 
as ceremonies, and conducted with dignity by judges in open court, may properly 
be photographed in or broadcast from the courtroom with the permission and under 
the supervision of the court.” 


In its 6,000-word report, the ABF Committee cites five principal reasons why 
it believes courts should not permit actual trials to be photographed or broad- 
cast. They are: 

1) Judges should be free from avoidable “distractions or disturbances that are 
inimical to judicious conduct.” It would impose upon the judge the “additional 
impossible functions of impresario, producer and censor” to make him responsible 
for determining what photographic and broadcasting equipment should be allowed 


*SOURCE: The American Bar Foundation, 1155 E. 60th Street, Chicago 37, Illinois. 
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in the courtroom, and to preserve decorum in the presence of representatives of 
competing media during a trial involving wide public interest. 

2) The judicial function occupies a unique place in our society, and has none 
of the attributes of “ceremony, spectacle or entertainment.” The report adds: “The 
judicial power of the government is vested in the courts for but one purpose. That 
purpose is to determine the rights and duties of all who may properly come within 
their jurisdiction.” 

3) A trial is no less public because of the exclusion of cameras and broadcasting 
equipment. “It is beyond argument that. . . the courtroom must at all times be 
open to the public, including the representatives of all established media of com- 
munication,” the report said. “Trials will continue to be public as long as we main- 
tain our present form of government. Exclusion from the courtroom of cameras 
and the mechanical equipment of broadcasters has not made trials one whit less 
public than they were a century ago.” 

4) Photographing and broadcasting of trials inevitably “introduce extraneous 
influences which tend to have a detrimental psychological effect on the judge and 
jury as well as on the litigant, his lawyer and the witnesses, and to divert them from 
the proper objectives of the trial.” 

5) Judges should not be placed in the roles of censors. Referring to a ruling 
last year of the Colorado Supreme Court, which allows judges in that state to decide 
whether portions or all of certain trials are to be photographed or broadcast, ac- 
cording to their judgment in specific cases, the committee report said in part: 
“Certainly, the press itself would be the first to condemn any such censorship of 
broadcasters as is implicit in the Colorado rule. . . No trial judge, mindful of his 
lawful duties and responsibilities, would wittingly place himself in the position of 
censor. Certainly no trial judge should be expected to interrupt the orderly trial 
of a case before him to ascertain whether the jurors or witnesses object to having 
their photographs taken, or to ascertain whether witnesses object to having their 
testimony broadcast.” 

In discussing the distinctions it draws between court trials and other “public 
events” such as political conventions, congressional committee hearings, the 
inauguration of a President, or even church services, the report stated: 

“Of inaugurations, coronations and religious services it is enough to observe that, 
like the formal portions of naturalizations which are designed and carried out in 
court as a ceremony, they also are designed and carried out as ceremonies. No such 
ceremony, with all its essential dignity and serious nature, is in any wise comparable 
to the trial of adversary proceedings in a court of justice.” 

The committee made clear that Canon 35, as well as all other Judicial 
Canons, is intended to be a guide for proper conduct of court proceedings by 
judges. The Canon in its present form has been enacted into law in some states, 
and adopted as a rule of court by the supreme courts of some others. It has been 
in effect since 1937. 


“It is sometimes suggested that the organized bar has no right to ‘legislate’ 
or to dictate to the courts concerning the use of cameras and the paraphernalia 
of broadcasters in the courtroom,” the report said. “In adopting or restating 
such canons, the Association does not undertake to legislate, but rather to ex- 
press the collective views of its members and, through their representation in 
the House of Delegates, the views of the organized bar and the judiciary 
throughout the nation.” 
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The report said that although some courts heve not adhered to the views 
of the bar as set forth in Canon 35, many state supreme courts have declined 
to relax the present rule and the federal courts have always banned cameras 
and microphones under the rules of criminal procedure adopted by the Supreme 
Court of the United States. 


The report is being published and widely distributed at this time in order 
that the legal profession, the media of communication, and the public may have 
an opportunity to consider its contents carefully before the House of Delegates 
is called upon to reach a decision with respect to the Canon. In addition to the 
delegates representing the American Bar Association itself, the 238-member 
House of Delegates includes delegates representing 48 autonomous state bar 
associations, 22 of the largest local bar associations, and 17 other national 
legal organizations. The combined membership of the organizations repre- 
sented in the House of Delegates approximates 200,000. 


RESOLUTIONS OF THE KANSAS BAR FOUNDATION 


The Trustees of THE KANSAS BAR FOUNDATION met in Topeka on 
November 22, 1957, and at this meeting, in addition to other matters discussed, 
adopted the following resolutions: 


RESOLVED, That the sum of $25 be sent to the Washburn University Law 
School Library and to the Kansas University Law School Library for use in pur- 
chasing law books for their permanent use. 


RESOLVED, That a determined effort be made to obtain contributions to 
THE KANSAS BAR FOUNDATION, and that from the funds received within 
the next year the sum of $1,000 be granted for scholarships to be equally di- 
vided between Kansas residents attending Washburn and Kansas University 
law schools. 


FURTHER RESOLVED, That of the additional funds received, the first 
$5,000 be used for loans to Kansas resident students of Kansas University and 
Washburn law schools, and that from any balance remaining, aid to legal 
institutes be given if there be a need therefor. 


All members of the Bar Association of the State of Kansas are urged to make 
a contribution to THE KANSAS BAR FOUNDATION. Why don’t you in- 
clude a check when you send in your bar dues? 
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RECENT ADDITIONS TO THE STATE LIBRARY 


American Bar Association. Committee on 
Professional Ethics and Grievances. 
Opinions and canons. A.B.A., 1957. 


American Law Institute. Committee on 
Continuing Legal Education collabor- 
ating with the American Bar Associa- 
tion. 

Anderson, Paul E. Tax planning of 
real estate. July, 1957. 

Kostelanetz, Boris and Bender, Louis. 
Criminal aspects of tax fraud 
cases. Aug., 1957. 

Molloy, Robert T. Federal income 
taxation of corporations. Aug., 
1957. 

Seward, George C. Basic corporate 
practice. July, 1957. 

Atlas, Martin. Tax aspects of real estate 
transactions. N.B.A., Inc., c. 1956. 


Bowe, William J. Estate planning and tax- 
ation. 2 v., Dennis, 1957. 


Bowen, Catherine Drinker. The lion and 
the throne—The life and times of Sir 
Edward Coke (1552-1634). Little, 
Brown, c. 1956. 


Harris, Homer I. Family estate planning 
guide. Baker, Voorhis, 1957. 

Law-Medicine Series. v. 2. Medical facts for 
lawyers. (Discussions at recent semi- 
nars for practicing attorneys held at 
Law-Medicine Center of Western Re- 
serve University). Multi-Stat Copy 
Co., Cleveland, 1957. 

Little, Paul. Federal income taxation of 
partnerships. 1957 Supplement. Little, 
Brown, 1957. 

Moreau, Frederick J., Volz, Marlin M., and 
Thomas, Leonard O. Kansas practice 
methods. 2 v., Vernon, 1957. . 

Municipal Action and Civil Liberties—a 
survey of the law governing local reg- 
ulatory and prohibitory action in ref- 
erence to freedom of speech, religion, 
and assembly. (Prepared by law stu- 
dents of the University of Virginia, 
under a grant from the Fund for the 
Republic, for the Committee on Civil 
Liberties and Civil Rights [Local Gov- 
ernment] of the Section of Municipal 
Law of the A.B.A.) 1957. 





Myers, Raymond M. Law of unitization— 
both voluntary and compulsory. Mat- 
thew Bender, 1957. 


Nickolls, L. C. The scientific investigation 
of crime. Butterworth & Co., London, 
1956. 


Practising Law Institute. Forum series. c. 
1957. 


Aggravation of pre-existing condi- 
tions—medical aspects of heart 
injury cases. 

Investigating and preparing the 
medical aspects of personal in- 
jury actions. 

The medical aspects of head injury 
cases. 

The medical aspects of whiplash in- 
juries. 

Negotiating settlements in personal 
injury actions. 

Trial tactics in personal injury ac- 
tions. 


Rhyne, Charles S. Municipal law. N.1.M. 
L.O., 1957. 


Stayton, Robert W. Texas forms with prac- 
tice commentaries. vs. 1 and 2. Ver- 
non, 1957. (Set to be in 5 vs.) 


Thomas, Dorothy, comp. & ed., Directory 
of women lawyers in the United States. 
Scarecrow pr., 1957. 


Toulmin, Harry Aubrey, Jr. Trade-mark 
handbook. W. H. Anderson Co., c. 
1957. 


Virginia Law Weekly Dicta. v. 8. Federal 
income tax: an evaluation. 1956-57. 


Western Reserve University. Law-Medicine 
Center. The Head: a law-medicine 
problem. The Institute of the Law- 
Medicine Center, Western Reserve U. 
... 1956. 

Williston, Samuel. A treatise on the law 
of contracts. 3d ed. by Walter H. E. 
Jaeger. v. 1. (Edition to be in 12 vs. 
which will be published at intervals) 
Baker, Voorhis, 1957. 


(Books may be borrowed from the Kansas 
State Library for limited periods of 
time and will be sent upon request). 
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AN ENGLISH PERSONAL INJURY CASE 


EDITOR’S NOTE: We are indebted to Mr. Arthur J. Stanley, Jr., of the 
Kansas City, Kansas, Bar for the papers in a non-jury case in the County of 
London, England. Mr. Stanley was in attendance during the trial. The case 
was in Queen’s Bench Division II between Wheeler and Woodward & Co. (Fins- 
bury) Ltd. The “Ordinary Writ (Unliquidated Demand)” discloses that the 
solicitors for the Defendants accepted service of process under date of Septem- 
ber 18, 1956. The writ contained the following statement: ‘The Plaintiff’s 
claim is for damages for personal injuries and consequential loss sustained by 
the Plaintiff on or about the 23rd November 1955 by reason of the negligence 
of the defendants, their servants or agents on a building site at Nicholson’s 
Three Mills Distillery, Bromley-by-Bow in the County of London.” Except for 
the omission of captions, the title of the case and a few other duplications, the 
papers, including judgment, read as follows: 


STATEMENT OF CLAIM 


1. The Plaintiff was at all material times a painter in the employ of the 
Defendants at a weekly wage of £ 10.0.0. per week, on a building site at Nich- 
olson’s Three Mills Distillery, Bromley-by-Bow in the County of London, here- 
inafter referred to as “the said site”. 


2. On the 23rd November 1955 at about 9:30 a.m. the Plaintiff was orally 
instructed in the course of his said employment by one Pearl, the foreman of 
the Defendants, together with 4 other painters, employees of the Defendants, 
to move a tank some 100 yards. The said tank weighed about two tons and 
was about 6 feet high, 8 feet long and 6 feet wide. 

3. The Defendants as employers impliedly agreed with the Plaintiff or alter- 

nately it was the duty of the Defendants as employers, to provide a safe system 

of work and proper appliances for the Plaintiff whilst engaged in moving the 
said tank. The Defendants or their servants or agents committed breaches of 
the said agreement or were negligent in that they: 

(a) Failed to provide any or any adequate equipment to assist the Plaintiff in 
his moving of the said tank on the said site although the same was readily 
available. 

(b) Failed to provide any adequate assistance to the Plaintiff in the moving 
of the said tank when they knew or ought to have known that injury 
might be occasioned to the Plaintiff by their said failure. 

(c) Instructed the Plaintiff to carry out heavy moving work, for which he was 
neither trained nor suited as they well knew, when to their knowledge 
there were suitable trained men available on the said site. 

(d) Failed to take any or any proper precautions for the safety of the Plaintiff. 

4. By reason of the Defendants’ said breaches of the said implied agreement 

or alternatively the Defendants’ negligence aforesaid, in the course of moving 

the said tank for over a distance of 100 yards at the said site, the Plaintiff suf- 
fered severe injuries to his back. 
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PARTICULARS OF INJURIES 


Severe strain of the lumbar spine. 
5. As a result of the injuries hereinbefore set out the Plaintiff suffered loss 
and damage. 
, PARTICULARS OF SPECIAL DAMAGE 


(i) Loss of wages at the rate of £10 per week from the 23rd Novem- 
ber 1955 to the 3rd April 1956 £188. 1. 1. 
(ii) Reduction in wages received from light work only at the rate of 
£7.3.3. per week from the 3rd April 1956 and continuing. 
The Plaintiff has received the following sums by way of National Insur- 
ance benefits: — 
Industrial injury benefits 23rd November 1955 to the 3rd April 1956 
at £3.19.0. per week £74. 5. 7. 
Disability pension from the 3rd April 1956 and continuing until the 6th 
November 1956 at the rate of 13s. 6d. per week £20.18. 6. 


£95. 4. 1. 











AND THE PLAINTIFF CLAIMS DAMAGES 
J. J. DAVIS. 


DELIVERED this 1st day of October 1956 by Lawford & Co. of 9 Gray’s Inn 
Square, London, W. C. 1. Solicitors for the Plaintiff. 


DEFENCE 


1. Save that it was not a building site, paragraph 1 of the Statement of Claim 
is admitted. 

2. It is admitted that on the said date the Plaintiff was required by Pearl to 
assist in moving a tank. No admissions are made either as to the distance which 
the tank had to be moved, or as to its wieght or dimensions. 

3. No admissions are made as to the injuries alleged in paragraph 4 of the 
Statement of Claim, and the Defendants deny that such injuries (if any) as the 
Plaintiff may have suffered were caused in manner alleged or by reason of the 
alleged or any negligence upon the part of themselves their servants or agents. 
4. Paragraph 5 of the Statement of Claim is denied. 

5. Save and except as is hereinbefore expressly admitted the allegations con- 
tained in the Statement of Claim are denied as though herein set forth and 


traversed seriatim. 
DAVID CROOM-JOHNSON. 


Delivered the 16th day of October 1956 by 
Barlow, Lyde & Gilbert, of 165, Fenchurch Street, London, E.C. 3. 
Solicitors for the Defendants. 


MASTER IN CHAMBERS 


Upon hearing Counsel for the Plaintiff and for the Defendants, it is ordered 
that: 
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1. The Plaintiff deliver to the Defendants within 21 days the further and better par- 
ticulars of the Statement of Claim initialled by the Master as follows:— 

Under Paragraph 2 

1) Of “was orally instructed by one Pearl” stating when and where such instructions 
were given. 

2) Of “four other painters” identifying these painters. 

Under Paragraph 3 

1. Of “failed to provide a proper system of work” stating precisely the system which 
it is alleged was provided and\what would have constituted a safe system of work. 

a) (i) Of “failed to provide any or any adequate equipment” stating what it is alleged 
would have been adequate equipment and what was in fact provided. 

(ii) Of “was readily available” stating precisely the equipment which it was alleged 
was readily available and whether, in fact, such equipment was on the site. 

b) Of “failed to provide any adequate assistance” stating what it is alleged would have 
constituted adequate assistance. 

c) (i) Of “instructed the Plaintiff” stating who it is alleged instructed the Plaintiff 
and when and where. 

(ii) Of “suitably trained men were available on the site” identifying by class the 
men referred to: 

d) Of “failed to take any or any proper precautions for the safety of the Plaintiff” 
stating what precautions it is alleged were taken and the respects in which the precau- 
tions were improper and what would have constituted proper precautions. 

2. The Plaintiff within 14 days deliver to the Defendants a list of documents limited to 
the documents relating to the special damage claimed and the Plaintiff's industrial injury, 
industrial disablement or sickness benefit rights. 

3. There be inspection of documents within 7 days of the delivery of the list. 

4. The Plaintiff have leave to deliver to the Defendants the Interrogatories as amended 
and initialled by the Master and that the Defendants answer the Interrogatories on affi- 
davit within 21 days. 

5. A medical report be agreed, if possible, and that if not, the medical evidence be lim- 
ited to 2 witnesses for each party. 

6. A report by Engineers be agreed if possible and that if not the expert evidence be 
limited to 1 witness for each b 

7. Photographs and a plan of the locus in quo be agreed if possible. 

The Action shall be tried in Middlesex without a jury and be set down within 30 days 
in the Non Jury List, the estimated length of trial being 6 hours. 

The costs of and occasioned by this application shall be costs in the cause. 

Certificate for Counsel. 


DATED the 11th day of January, 1957. 
FURTHER AND BETTER PARTICULARS OF THE STATEMENT 


OF CLAIM DELIVERED PURSUANT TO THE ORDER OF 
MASTER CLAYTON DATED 11th JANUARY 1957 


Under Paragraph 2 


(1) Of “was orally instructed by one Pearl” when and where such were given. 


(a) At approximately 9:30 a.m. on the 23rd November 1955. 
(b) In the yard at the said site. 


(2) Of “the four other painters” identifying these painters. 


The number of other painters with the Plaintiff was three and the figure 
was pleaded in error. Leave to amend this paragraph accordingly will be 
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applied for at trial. The said Pearl was one of the said painters, the identity 
of the other two men is unknown to the Plaintiff. 


Under Paragraph 3 

Of “failed to provide a proper system of work” setting out (a) the system 
provided: 

Two men levered up the said tank out of the soft earth in which it was em- 
bedded by means of crow-bars, to enable tubular scaffold poles to be inserted 
under the said tank. The tubular scaffold poles were inserted under the said 
tank to act as rollers. Thereupon two men of whom the Plaintiff was one, 
levered the said tank forward with the said crow-bars. As the said tank moved 
forward, the poles at the rear of the tank were taken up and placed in front of 
the said tank. 

(b) The system that ought to have been provided. 
No further allegations will be made under this paragraph other than those 
set out in the particulars under this paragraph without Notice to the De- 
fendants. 


Under Paragraph 3 (a) 
(i) Of “failed to provide any or any adequate equipment” specifying what 
should have been adequate equipment and what was in fact provided. 

(a) A three-ton lorry and a chain hoist. 

(b) Crow-bars, scaffold boards and scaffold poles as hereinbefore set out. 
(ii) Of “was readily available” stating what the equipment was which was 
available and whether it was on the site. 

(a) The three ton lorry and chain hoist hereinbefore referred to. 

(b) Yes. 


Under Paragraph 3 (b) 
Of “failed to provide any adequate assistance” stating what would have been 
adequate assistance. 


(a) The equipment referred to under paragraph 3 hereof and/or “the heavy 
gang” consisting of seven labourers under a ganger. 


Under Paragraph 3 (c) 
(i) Of “instructed the Plaintiff’ stating who instructed the Plaintiff, when 
and where. 
Through the foreman the aforesaid Pearl, at about 9:30 a.m. on the 23rd 
November 1955 in the yard at the said site, as hereinbefore set out under 
paragraph 2 hereof. 
(ii) Of “suitably trained men where available on the site” identifying by class 
the men referred to. 


The “heavy gang” referred to under paragraph 3(b) hereof. 
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Under Paragraph 3 (d) 

Of “failed to take any or any proper precautions for the safety of the Plaintiff” 
stating what precautions were taken and the respects in which the precautions 
were improper and what would have constituted proper precautions: 

(i) It is alleged that the Defendants took no precautions for the safety of 
the Plaintiff either by the provision of adequate assistance or equip- 
ment. 

(ii) Proper precautions would have been the provision of that assistance 
and equipment hereinbefore specified. 

(iii) If, which is not admitted, such assistance and equipment as they pro- 
vided as hereinbefore specified, constitute the taking of precautions 
for the Plaintiff's safety, then it was improper in that is was inadequate. 


J. J. DAVIS 


DELIVERED this 9th day of February 1957 by Lawford & Co. of 9 Gray’s Inn 
Square, London, W.C. 1. Solicitors for the Plaintiff. 


JUDGMENT 

MR. JUSTICE PEARSON: In this case William Augustus James Wheeler, 
the Plaintiff, is suing Woodward & Co. (Finchley) Limited for damages for 
personal injuries, and consequently loss sustained by him, on or about the 23rd 
November, 1955, which he says “was by reason of the negligence of the De- 
fendants, their servants or agents, on a building site at Nicholson’s Three Mills 
Distillery, Bromley-by-Bow in the County of London.” He was employed by 
the Defendants as a painter, but it was on the terms that he may be put on to 
other work when there was no painting to be done, and that is what happened 
from time to time; there was an estimate given that about three-quarters of his 
time was spent on painting work, and the rest of his time on other work. That 
arrangement was advantageous to both parties. It was advantageous to the 
employers, because they could keep their labour force together; and it was 
advantageous to the painters, because they could go on working instead of 
being stood off when there was no painting to be done; and when they were 
doing unskilled work, they were, nevertheless, paid their comparatively high 
painters’ rates. The arrangement also had advantages in relation to the super- 
annuation scheme of this firm. It was necessary for the convenient operation 
of this scheme that the same men should remain in the employment of the 
firm for a long time, and this arrangement secured that condition. When he 
was not painting the Plaintiff might be doing other work, and mention was 
made of the painters having done some concreting work, some work of unload- 
ing bricks, erecting steel scaffolding and so on. 

On the 23rd November, 1955, the foreman painter, a Mr. Pearl, instructed 
the Plaintiff and two other painters to help him in moving a large whisky vat 
or tank. The tank weighed, I was informed, about 15 cwts.—that was an agreed 
figure; it was 4’10” in height, 9’4” long and 5’3” wide; and it is shown in 
some agreed photographs. The tank had to be moved about 100 yards, and the 
place along which it had to be moved is also illustrated in photographs. The 
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first part of it was earth, and beyond that it was cobblestones; and, as I have 
said, it had to be moved about 100 yards along the alleyway shown in the 
photograph. This tank had been removed from another storey of these prem- 
ises about eighteen months before, and it had been lowered down to the earth 
from the upper storey by means of a crane. It was then, as I find, brought to 
rest on certain rollers, which in turn rested on planks which were lying on the 
ground. These rollers were tubular scaffold poles, being used for this purpose, 
and, according to the evidence, they had an outside diameter of 1 29/32 of an 
inch. After being brought down to the earth in that way and rested on the 
tubular scaffold poles used as rollers, and on the planks, this tank was then 
(and this, of course, was eighteen monhs before the accident) pushed about 
twenty to thirty yards along this alleyway in order to make way for some bigger 
tanks that were being put into the premises. After that this tank stayed there 
in the yard of the Defendants’ premises for eighteen months resting on the 
rollers, which in turn rested on the planks; and that was still the situation on 
the 23rd November, 1955, when Mr. Pearl, the Plaintiff and the two other 
painters came to move the tank. 

Mr. Pearl and the Plaintiff took their stations at the back of the tank, and 
their task was to lever it along by means, as I find, of wooden boards measur- 
ing 4” x 2” and about 4’ long, and the ends of these boards they inserted 
under the end of the tank. The other two men had the duty of taking out the 
planks and scaffold poles as they were released at the back of the moving tank, 
and then inserting them at the front, so that the tank could continue to run 
forward on the rollers and planks. I find that that was a normal, safe and easy 
operation. The tank was moved six or seven yards forward, and then one of 
the rollers caught in some indentation at the bottom of the tank and slewed 
round, and that held up the progress of the tank. Mr. Pearl and the three 
painters, being in no hurry, stopped work to have a talk. Then Mr. Carrol, a 
general foreman happened to come that way. He did not approve of this 
inactivity; he called for a crowbar, and the Plaintiff went away through a door 
shown on one of the photographs into what was called the shed in order to 
fetch a crowbar for Mr. Carrol. The Plaintiff did not come back as soon as 
was expected; Mr. Pearl went to look for him, and he found him coming out 
of the shed. The Plaintiff then told Mr. Pearl that he had a painful back. 
There were then two versions given of what the Plaintiff said to Mr. Pearl 
about his back. The first was that he said that when he stooped down to pick 
up this metal crowbar he could hardly reach it; and the other was that he said 
that when he bent down in the hut he could not afterwards straighten himself 
up. I do not think the difference in those two versions is material, but he did 
find by that stage that his back was hurt. 

The Plaintiff then went home and saw a doctor; he had three weeks in bed, 
after which he had inpatient treatment and outpatient treatment at a hospital, 
and he now has light work as a postal clerk in the employment of some other 
firm, and he wears a spinal corset. He is expected to be fully recovered and 
able to discard that corset in about a year, and by that time he will be fit to 
resume, if he so desires, his former employment as a painter. 
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In stating the facts I have preferred the evidence of the Defendants’ wit- 
nesses to that of the Plaintiff in the matters of which they have different recol- 
lections of what occurred, as well they may have when some twenty months 
have elapsed since the accident. The Plaintiff showed, to some extent, at any 
rate, the uncertainty of his recollection when he first said he told Mr. Pearl 
of the hurt back before going to fetch the metal crowbar for Mr. Carrol, and 
then a moment later he said he told Mr. Pearl of the hurt back for the first 
time after having fetched the crowbar for Mr. Carrol. Then, the Plaintiff said 
that the two men who were doing the levering work at the back of the tank 
were the Plaintiff and Mr. Woodward, whereas Mr. Pearl said that those two 
men were the Plaintiff and Mr. Pearl; and Mr. Pearl can hardly be mistaken 
about that point concerning what he did himself. 

Then there is this important point—and in saying that I agree with what 
Mr. Davis in his final speech on behalf of the Plaintiff said. Mr. Pearl and 
Mr. Carrol said that wooden levers 2” x 4” and 4’ long, and not metal crow- 
bars were used. The Plaintiff said that he and the other man at the back of the 
tank were using metal crowbars. Yet all three witnesses say that when the gen- 
eral foreman came and called for a crowbar the Plaintiff went away and fetched 
one. It is not likely, therefore, that the Plaintiff had a metal crowbar already 
in his hand, or had just put it down on the ground. It is not, indeed, a con- 
clusive point, as Mr. Davis was able to show in his final address. It is conceiv- 
able that the impetuous general foreman shouted, “Get me a crowbar”, and the 
Plaintiff may have thought he could not hand over the one he already had 
but had to go and get another one. But that is a difficult contention, to my 
mind, and the more probable view is that there was not a metal crowbar there 
on the site and the Plaintiff went and fetched one because he had to, and there 
was not one already there. For those reasons I prefer the evidence of the De- 
fendants’ witnesses: that the implements being used for levering forward the 
tank were made of wood and were not metal crowbars. 

The other important discrepancy is this. Mr. Carrol and Mr. Pearl, the De- 
fendants’ witnesses, both say that the tank had been resting on the rollers and 
the planks for eighteen months and was still resting on them when Mr. Pearl 
and the other three painters went to the tank on the 23rd November, 1955, 
but the Plaintiff gave quite a different version. He said that the tank was 
resting on the ground, and the so-called skirting metal projecting round its 
base was embedded in the soft earth. He said that they had to put crowbars 
six inches down into the soft earth to prise up the edge of the tank until a 
scaffold pole could be put underneath it; that the scaffold pole was worked 
towards the centre of the tank, and then another scaffold pole was put in at 
the front of the tank. He said that there were at first no planks under the 
rollers, and they prised the tank forward with great force until they came to 
cobblestones on which planks had been placed. He said that when prising the 
tank forward he was putting the crowbar six inches into the ground; but he 
amended that to say that there was a distance of six inches from the bottom 
end of the crowbar to the point where the crowbar touched the tank. He said 
that great effort was required. I am unable to accept the Plaintiff's version 
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where it differs from that given by the Defendants’ witnesses. There was no 
reason to doubt any part of the evidence of the Defendants’ witnesses, and I 
accept that evidence. 


It has been argued by Mr. Croom-Johnson, on behalf of the Defendants, 
that the Plaintiff has to establish three things: first, that the injury to the back 
took place in the course of the operation described; secondly, how it happened— 
as a foundation for the third point; and the third thing is that the accident was 
due to some folly or negligence on the part of the employers. As to the first 
point, it is quite right, as Mr. Davis pointed out in his final speech, that that is 
covered, to some extent, by the agreed medical report. Under the heading, 
“pre-accident health”, the agreed medical report says: “He had a low back 
pain of sudden onset about four years ago, following an exposure to damp.” 
Then under “Opinion”, it says: “As a result of his accident on 23rd November, 
1955, Mr. Wheeler sustained a severe strain of the lumbar spine.” That is the 
indication. It is always one of the awkward points about an agreed medical 
report that one never knows to what extent what is described under “History” 
or some similar heading is meant to be agreed as a statement of facts. However, 
I do not think I need enlarge upon that point here. There is some indication, 
at any rate, in the agreed medical report that there was some accident on this 
day. So that as regards the first point, as to whether the back was hurt some- 
how in or in connection with this operation, I think the more probable view— 
and I take into account the Plaintiff's evidence—is that, in fact, it did. He be- 
came aware of it, at any rate, after he had made his way into the shed and had 
picked up the metal crowbar for the general foreman’s use. 


When one moves on to the second point, of how it happened, there is simply 
no knowing at all. This is a misfortune which appears to have occurred some- 
how in the course of this operation, but as to how it occurred, one is completely 
in the dark. If one had been able to accept the evidence that this tank was 
resting on the earth and partly embedded in the earth, and that two men had 
to put their metal crowbars right into the earth, and the two of them lift up 
this 15 cwts. tank, then one could have understood that there would be a great 
strain and that the injury might well happen at that moment. But I do not 
accept that anything of the sort occurred. The second suggestion was that the 
metal crowbar was very unskilfully inserted much too far under the tank. On 
the version which the Plaintiff gave, that seems very difficult indeed, because 
he said that there was no plank underneath the tank at the material place at 
the beginning, but only these tubular scaffolding poles which were less than 
two inches high. I cannot see how you could get your crowbar six inches under 
if you only had a two inch place into which to put it. On the other hand, the 
Defendants’ witnesses said that, in addition to the tubes, there were also the 
wooden planks; so that you would get a greater height of the tank off the 
ground, perhaps three inches or three and a half inches. There is then this 
further difficulty. According to the evidence of the Defendants’ witnesses, 
which I accept, the implements they were using at this stage were not metal 
crowbars but wooden 2” x 4” boards, and I do not see how they could get so 
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far under the tank as to produce such a lifting up as to cause the severe strain 
on which the Plaintiff seeks to rely. So that, in my view, the exact way in which 
the accident happened is completely obscure and not proved. It does seem more 
probable than not that the injury happened somehow in the course of this 
operation; but how it happened is completely obscure. 


The other point that I should deal with is this: Was there any want of care 
or want of a proper system on the part of the Defendants? The operation which 
had to be performed by Mr. Pearl, the Plaintiff and the other painters was, as 
I have said, a normal, safe and easy operation. Mr. Whittaker, who was called 
as an expert witness for the Plaintiff, explained clearly the principle of leverage. 
He said that the lever arm is the distance from the point of contact to the bot- 
tom end of the lever. “The power arm is the point of the handhold to the bot- 
tom end of the lever. The ratio of the power arm to the lever governs the 
power of the leverage which can be exerted. If you place your hand so that 
you have a 3’ power arm, and then take a big bite, giving yourself a lever arm 
of 6”, you have a leverage ratio of only 6 to 1; but if you take a small bite, by 
giving yourself a lever arm of only 2”, then you have a leverage ratio of 18 
to 1.” Mr. Whittaker agreed that the method used in this case is a very normal 
method used in building, in factories and in other premises; that objects weigh- 
ing two or three tons can be moved by this method, and that it is a simple 
method. He agreed, also, that this tank, put on good rollers and good planks 
could be pushed along at a laterial force of 100 lbs., and if there were a 6 to 1 
leverage involved, that figure of 100 lbs. could be divided by six. He was 
asked whether he would give instructions to men to whom he would give this 
task—and I think the inference was that they had had no previous experience 
of precisely this task—and he said he would watch the gang, and if they ap- 
peared to know the job, he would not give instructions; but if he saw them 
putting their levers too far down, he would show them the correct way of doing 
it, with more push than lever. 

Mr. Bevins, the other expert, called for the Defendants, said that this method 
was very familiar and commonly used and could be used for weights up to four 
or five tons. He said he would not give instructions in such a case to an adult 
of normal intelligence, because the principle of leverage was one of common- 
sense and was widely used. He said that in a case such as this he would not 
anticipate that anyone would be injured. He said that if somebody took too 
large a bite he would not move the tank onwards, and that could be pointed 
out to him. In such a case, he said, the tendency would be for the tank to be 
lifted up and dropped. 

It seems to me that in this case, although there may be a lot of wasted effort, 
achieving little or nothing, there is no reason to anticipate any injury. Mr. 
Wheeler, the Plaintiff, was unfortunate in this case—one is only happy to know 
that the expectation is that he will be fully recovered in about a year from 
now—but it seems to me quite impossible to say that there is any proved fault 
on the part of the Defendants here. 


MR. CROOM-JOHNSON: If your Lordship pleases. 
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PROFESSIONAL ETHICS COMMITTEE OPINION NO. 10* 


Under the laws of Kansas, no action for damages against any city can be 
maintained unless written claim is first filed with the city clerk, setting forth 
the circumstances with a certain degree of particularity (G. S. 12-105, 1949). 


A lawyer, with or without compensation therefor, prepared and filed such 
a claim on behalf of a client. Later that lawyer is retained by the city and de- 
fends a case brought by his former client based on the claim prepared by that 
lawyer. 


Does the attorney, in accepting such employment by the city, violate the 
Canons of Professional Ethics? 


In the opinion of the committee, the claimant, now the plaintiff in the suit 
against the city, necessarily reposed confidence in the attorney preparing and 
filing claim with the city, and the attorney, in accepting employment by the 
city to defend a suit based and brought on the claim he prepared and filed, 
violated Canon 6 of the Canons of Professional Ethics, and such attorney 
should withdraw from the employment of the city to defend such suit. ( Adopted 
at committee meeting April 23, 1957—J. G. Somers, Chairman. ) 


PROFESSIONAL ETHICS COMMITTEE OPINION NO. I1* 


A partnership between a lawyer and a layman accountant to specialize in in- 
come tax work and related accounting is permissible only if the lawyer ceases 
entirely to hold himself out as such and confines his activities strictly to such 
as are open to lay accountants. 


A lawyer may not divide fees with an accountant but may employ him on a 
salary basis to advise him but not his clients. (Adopted at committee meeting 
October 18, 1957—J. G. Somers, Chairman. ) 





*Opinions Nos. 1, 2, 3 and 4, see November, 1952, Bar Journal, pp. 129-130; Nos. 5 and 6, see November, 
1953, Bar Journal, p. 103; Nos. 7, 8 and 9, see May, 1955, Bar pots p. 316. 
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SEPARATE TRIALS ON APPEALS FROM CONDEMNATION 
AWARD 


By PAUL L. AYLWARD 
of the Ellsworth, Kansas, Bar 


Eprror’s Note: After this article was written by Mr. Aylward, the Moore and Col- 
lingwood cases were reversed on rehearing (see cases Nos. 40,335 and 40,334). The later 
positions taken by the Supreme Court of Kansas on rehearings are the same as that of 
the writer of this article. The rehearing opinions were filed October 25, 1957. On the 
same date, the Kansas Supreme Court handed down an opinion in Jenkins v. Kansas 
Turnpike Authority (Case No. 40,587) reversing the Wyandotte district court order 
denying the turnpike’s “motion to consolidate for trial as a single action the question of 
the sufficiency of the award of appraisers in an eminent domain proceeding presented 
by separate appeals of owners of separate interests in the same parcel of land, and held, 
following Moore v. Kansas Turnpike Authority, Kan.——, ———_P. 2d —, this day 
decided on rehearing: (1) The question before the district court on the motion of the 
Authority was not whether the separate appeals of the landowner, the tenants, and the 
Authority should be consolidated for trial, but whether they could be severed when 
appeal is taken; (2) G. S. 1955 Supp., 26-102 construed to mean that separate appeals 
of owners of separate interests in the same tract of land who appeal from an award of 
appraisers in an eminent domain proceeding cannot be severed, and that any one or all 
such appeals bring to the district court in its entirety the sole question of the sufficiency 
of the award to be tried as a single action; and (3) under the facts and circumstances of 
this case the court should now consolidate the separately docketed appeals for trial as 
a single action.” —F.C. 





In a recent decision of the Supreme Court in Moore v. Kansas Turnpike Au- 
thority, 181 Kansas, 51, followed in Collingwood v. Kansas Turnpike Au- 
thority, 181 Kansas, 43, the procedural and substantive law with reference to 
condemnation appeals has been subjected to a novel interpretation by the ma- 
jority opinion. 

Both cases involve appeals from appraisers’ awards by the condemnor au- 
thority, the owner and the agricultural lessee, where the court granted separate 
trials on the owner and the tenant appeals. . . . 


The opinion quotes from 18 Am. Jur., Eminent Domain, 316, the rule that 
“Where the law secures a separate trial to ‘the owner or owners of each separate 
parcel’ the court is not required to allow a separate trial to each owner of an 
estate or interest in each parcel. Thus it is not contemplated that the lessee shall 
be given a trial separate and apart from the lessor,” page 54. 


The rule in Federal Courts is clearly stated at page 65 of the Moore dissent- 
ing opinion. 

“On this same point in a Kansas controversy, Chief Judge Phillips in Bogart v. United 
States, 169 F. (2d) 213, said: ‘A condemnation proceeding is an in rem proceeding 
and when land is taken in which separate interests or estates are owned by two or 
more persons, as between the public and the owners, it is regarded as one estate. 
One award is just compensation for the entire value of the land is made and it stands 
in place of the property appropriated as the equivalent thereof. The distribution of 
the award between the owners of separate interests or estates is a matter wholly 
between them and the public is not concerned therewith.’” 
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The same rule with modifications is followed in United States v. New York, 
165 F. 2d. 526. 1 ALR 2nd, 870. In an opinion by Justice Hand, the court's 
reasoning as to an award for leasehold interest is apropos. 

“The value of the lessees’ terms for years was part of the value of the fee itself, and 
any separate allowance for them was obvious duplication, so far as concerns the 
United States. That was the basis of the decision in Carlock v. United States, and— 
as we read the opinions—of that in In re City of New York (Delancy Street), 
though the opinion is not altogether clear. It was indeed proper to assess the value 
of the residue of the terms for years im order to divide the award to the City, as 
between itself as remainderman and the lessees as termors; but that division had 
no place in the award to the City against the United States. Nor is it ible to 
accept the City’s statement that this item was ‘unquestionably’ re Hard se the 
City’s award; on the contrary, it ‘unquestionably’ was not, as ap from the 
‘Supplemental Report.’ In this the Commissioners raised the award for the leasehold 
in Damage Parcel No. 78 from $887 to $2200, a change of $1363. Had their prac- 
tice been to reduce the award to the City for the ‘site’ value by the award for ‘lease- 
holds,’ they would have reduced the first item of the City’s award correspondingly. 
They did not; they made no reduction whatever in the City’s award. Ex pede Her- 
culem.” 


As stated in the Moore dissenting opinion, there is a distinction between the 


right to share in an award and the right to a separate trial by a separate jury to 
determine compensation for separate interests. 


Part of the difficulty is caused by the Kansas statute which provides at 
26-101: 
“At a time fixed by such notice (the appraisers) shall, upon actual view, appraise 
the value of the lands taken and assess the damages done to the owners, respectively.” 
This separate assessment or apportionment applies both to the hearing before 
the appraisers and on appeal to the District Court. 


The word “owner” as used in the statute is not limited to an owner of a fee, 
but includes the owner of a leasehold estate who is entitled to share in the 
compensation allowed. Miles v. City of Wichita, 175 Kansas, 723; State High- 
way Commission v. Safeway Stores, 170 Kansas, 413; Bales v. Railroad Com- 
pany, 92 Kansas, 771. The practice of separating or apportioning damages for 
tenants by the jury has been approved by the court. Miles v. City of Wichita, 
supra. 


There is a further distinction between those cases involving a question as 
to the measure of damages for separate interests and those cases where less than 
the full interest in the property is taken. There are many cases involving the 
condemnation of a leasehold interest. U. S. v. General Motors Corporation, 
323 U. S. 373, 89 L ed, 311, 156 ALR, 395. In these, there is no question but 
what the action is one involving only the value of the lease. In the cases cited 
in the majority opinion of the Moore case, including the Boston Chamber of 
Commerce v. Boston, 217 U. S., 189, 54 L ed, 725, the question was not as to 
separate trials, but whether the Boston Chamber of Commerce was entitled 
to have the property taken valued as a single ownership. Here the interest con- 
demned was an easement for a public street. The land was already subject to 
an easement of way, light and air, and the taking of the easement for a public 
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street did not damage the dominant owner of the easement. Furthermore, the 
decision was based on a Massachusetts statute and the court stated: 
“The only question to be considered is whether, when a man’s land is taken, he is 
entitled by the Fourteenth Amendment, to recover more than the value of it as it 
stood at the time.” (Page 194) 

Likewise, in State v. Platte Valley Public Power & Irrigation District, 147 
Neb. 289, 166 ALR, 1196, the statute specifically provided in proceedings to 
condemn school lands that the value of the lease should be separately assessed. 
There was no question of separate trials involved. 


These two cases constitute the cited authority for the majority opinion. Both 
are probably considered as exceptions to the single ownership measure of dam- 
ages and compensation. [See Annotation: 166 ALR, 1212.] The former is 
authority for the proposition that the sum of the separate value of the divided 
interest may be less than the value of the unencumbered whole and the other, 
that the value of the separate interests may exceed the value of the unencum- 
bered whole. Practically all of those cases are based on specific statutes chang- 
ing the substantive law as to the measure of damages. Neither case is authority 
for any right to separate trials. 


In the Moore case, the Kansas statute is distinguished from jurisdictions fol- 
lowing “the so-called single action rule” and specifically, G. S. 1955 Supp. 
26-102, is quoted as support for the position of the majority opinion. 

“If the petitioners or the owner of any lien holder of record of any lot or parcel 
of ground so condemned shall be dissatisfied with the appraisement thereof, he 
shall, within thirty days, file a written notice of appeal with the clerk of said court 
and give bond for the costs thereof, to be approved by said clerk, and thereupon 
an action shall be docketed and tried the same as other actions;. . .” 

The basis for the decision seems to be set out in the statement following the 
statutory citation. “The use of the disjunctive in the foregoing statute indicates 
the legislative intent that each owner of an interest in property may have a 
separate trial for the value of his property.” (Emphasis ours). Applying this 
interpretation literally, the authority, the owner and the lien holder might all 
be granted separate trials. This seems to be straining the word “or”. The statute 
does not say that the “owner or tenant” nor that “the owner or co-owner” may 
appeal. 

The court also cites the last portion of G. S. 1955 Supp. 26-102 as supporting 
its position which provides that acceptance by a landowner, lien holder or 
interested party of funds deposited thereunder “shall be without prejudice to 
the rights of appeal by said landowner, lien holder or interested party, as pro- 
vided herein, the issue of compensation to be determined on appeal by jury trial 
and final judgment of the court.” 

Certainly, Federal Land Bank v. State Highway Commission, 150 Kansas, 
187, did not so construe the statute and many, including the writer, considered 
the issue settled by that decision involving an appeal by the Federal Land Bank, 
a lien holder, where the owner did not appeal: 


“We are of the opinion that under the statute, there is and can be no separation as 
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between parties. Whenever an appeal is taken, either by the petitioner or by the 
landowner or by a lien holder, the effect is to bring to the district court in its en- 
tirety the question of the sufficiency of the award, and the trial of that issue in the 
district court is conclusive on all of the parties, subject only to their right of appeal 
to this court. . .” (Page 190) 

If the Land Bank case is to be followed, then in the Moore case, the tenant 
is bound by the determination of “lump sum or single ownership value”, and 
vice versa, when the appeal of the tenant is tried, the owner will be bound by 
any determination in that case of the value of the leasehold interest. If the 
owner is not’a (proper or necessary) party on the appeal of the tenant, he 
could be faced with the situation of having the damage to the leasehold de- 
termined on the second trial, where he is not a party, exhaust the damage as 
determined in the reported case for the difference in value before and after 
taking. As reported, the issue in the first case was the difference in market value 
before and after taking; not difference in market value, subject to a lease before 
and after taking. 


In the same advance sheet is another turnpike case. Tinberg v. KTA, 181 
Kansas, 139, that illustrates the confusion that can result from a literal appli- 
cation of the doctrine of the Moore case. There three different condemnation 
proceedings were filed involving the same tract. Appeals were taken as to the 
first two cases by the authority and the owner, and an appeal by the authority 
only as to the third. On motion to consolidate all three actions for trial, which 
is properly a situation within the discretion of the court as set out in the Moore 
case—the trial court consolidated the first two cases for trial. 


On appeal the court held there were separate actions and it was in the trial 
court’s discretion to determine consolidation, citing the Moore case as authority. 
Here, however, there were separate takings and necessarily separate actions and 
the rule of the Moore case had no application. This is further demonstrated 
by another question on appeal in the Tinberg case where the answer to special 
questions disclosed that “the sum total of the land taken, damages to the re- 
mainder, and the market value of the remainder, exceeded the value of the 
entire tract immediately prior to the appropriation.” 


The court stated in the Tinberg case, “all the landowner in a condemnation 
proceeding is entitled to receive is compensation for the market value of the 
land taken and damages for the difference in value of the remainder of the tract 
before and after the appropriation.” (Page 143.) (Cases cited.) 


If, as the court decided in the Moore case, the appeal of the land owner and 
the appeal of the tenant are separate actions, it can be anticipated that event- 
ually, a question may be raised as to the right of the court in its discretion to 
consolidate the actions. In the Moore case, it was held that the actions could 
be consolidated in the sound discretion of the trial court, citing G. S. 1949, 
60-765, which provides for consolidation where the action might have been 
joined and further citing G. S. 1949, 60-601, which provides: 

“The plaintiff may unite several causes of action in the same petition, whether they 
be such as have been heretofore denominated legal or equitable or both. But the 
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causes of actions so united must affect all the parties to the action, except in actions 
to enforce mortgages or other liens.” 


There was no question raised on the appeal as to misjoinder. The question 
of misjoinder as to tenants and land owners has been raised and there is some 
question, depending upon the nature of the action, as to misjoinder of tenants 
and landlords’ action. See Edwards v. Solar Oil Corporation, 177 Kansas, 219. 
Also the question has been raised under the railroad condemnation statutes 
in L. N. & S. Railway Company v. Wilkens, 45 Kansas, 674, where it was held 
that there was a misjoinder of causes of action on appeal from the award of 
Commissioners where a cause of action for injuries to land owned by M. W. was 
joined with an action for injuries to land owned by M. W. and S. W., jointly. 


In another early case under the railroad condemnation statutes, Ortman v. 
U. P. Railway Company, 32 Kansas, 419, involving separate appeals by a land 
owner and a lessee, Besser was the tenant and Ortman the owner, and the 
court held: 

“Besser had no right to disturb the assessment made as to anyone else except him- 
self, and Ortman was not interested in the claim of Besser. The claim of each was 
entitled to a separate consideration, and the compensation of each must be assessed 
separately. The fact that the company will be put to greater expense by separate 
actions, confers upon the court no power to require the cases to be tried together. 
As a matter of convenience and economy, it may be well for several cases u 
the same general subject to be considered and determined by the same jury, if all 
the parties thereto consent; but in the absence of such consent, there is no authority 
in the statute to try separate and distinct appeals of this class together; at least where 
there is no showing made that there is a dispute between the appellants as to the 
interest of each in the premises, and where no claim is made that there is a defect 
of parties and no request made to allow or require amended or new pleadings to 
be filed.” 

This case apparently has never been cited as authority for the right to sep- 
arate trial and has in effect, been overruled in subsequent decisions. If, however, 
the rule as to separate trials followed in the Ortman case, is to be reinstated, 
then it probably will be followed on the issue as to joinder of the appeals. It 
would follow that the joinder of the tenants’ appeal and the land owners’ appeal 
unless consented to, constitutes a misjoinder and would not be discretionary with 
the trial court. 


As stated in the dissenting opinion in the Moore case, “The question before 
the district court on the motion to assign all appeals for trial in a single action 
was not whether the separate appeals of the landowner, the tenant or the au- 
thority should be consolidated, but whether they could be severed.” 


It might be observed that prior to 1935 a lien holder was not a party to a 
condemnation proceeding and was not notified of the proceedings. In 1935, 
the law was amended to provide that the lien holder receive notice of the hear- 
ing but not granting any right to appeal to the lien holder. In 1937, 26-102 
was amended to confer the right of appeal the lien holder already granted to 
the petitioner or the owner, and the statute now provides that if the petitioner 
or the owner or any lien holder of record shall be dissatisfied, he shall file 
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written notice of appeal. The wording of the statute would seem to indicate 
that it was the intention of the Legislature to provide that any one of them 
could perfect an appeal. Under other statutes, it has been held in Dye v. Rail- 
road company, 77 Kansas, 491, that any dissatisfied owner might appeal and 
“in such cases, the owner and all parties having an interest in the land must look 
to the damages as finally allowed for compensation, such damages so far as the 
land owners are concerned, take the place of the land appropriated. . . the 
damages awarded herein not intended to be compensation for the plaintiff in 
error alone, but were intended to cover the entire loss sustained by the owners 
of the land, whoever or wherever they might be.” 


_ Likweise, Sinclair v. Missouri Pacific Railroad Company, 136 Kan. 764, 
where an appeal was only taken by one of several tenants in common and it 
was held that the appeal was taken on behalf of all co-tenants. 


In Nelson v. City of Osawatomie, 148 Kansas, 118, it was argued that sep- 
arate bonds should have been given where two owners of property appealed 
from a condemnation award. The court stated “We see no occasion for separate 
bonds. Certainly the record does not disclose the land condemned consisted of 
separate tracts of land owned separately by the parties.” 


In conclusion, it would seem that separate trials are proper as to separate 
blocks or parcels of ground in one ownership. There is no such rule as a single 
action rule, rather the rule applicable is the single ownership or the lump sum 
rule and this pertains to a measure of damage and apportionment thereof rather 
than to separate trials. 


Separate trials for separate interests whether it be co-tenants, life tenants, 
remaindermen, lessees or lien holders, will cause uncertainty, confusion and 
conflicts where the taking involves a single taking and a single owner. It will 
be difficult to reconcile the principal of valuation heretofore applied if separate 
trials are to be granted to every owner and lessee. 


[EDITOR’S NOTE: For later positions taken by the Kansas Supreme Court, 
which are now (Octboer 25, 1957) the same as that of the writer of the fore- 
going Article, see “Editor’s Note” appearing on Page 211 of this issue of the 
BAR JOURNAL.—F.C. ] 
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LEGAL AID AND DEFENDER COMMITTEES* 
By Juntus L. ALLIsoNnt 


To understand the whys and wherefores of the traditional committee system 
in democratic America is to comprehend many of the mysteries of organized 
society in this land of ours. 


To feel confident and protected when a committee is charged with advancing 
or maintaining our security or guarding our welfare is to rely blindly upon 
wooden, and sometimes paper, weapons. 


To ignore the ubiquitous character and to forget the permanency of this 
peculiarly American method of doing business is to close our eyes and block 
our minds to practically every action taken or delayed every hour and every 
day in the countless associations and corporations from PTA’s and Bar groups 
to banks and business cartels. 


The Committee System is here to stay and we might as well try to live with 
it and use it. In fact, it cam be a blessing. 


In every field—especially in the professional world—the types of commit- 
tees, considering their effectiveness, are almost as many as there are individuals 
serving as chairman... 


. . . As far as the Legal Aid Committee [Chairman] is concerned, the first 
qualification should be a genuinte interest in the subject. Secondly, he must be 
one who has the respect of the members of his association. Too, he must be one 
who is willing to do some pioneering—if there exists no organized Legal Aid— 
or the ability to weigh and measure the present services and inaugurate im- 
provement, if such is needed. I am not too much concerned with the other 
lawyers on the Committee, except to admit that the support of a strong mem- 
bership is helpful if the Chairman has to push through a program where there 
is Opposition. 


. . . As to the function of the Legal Aid and Defender Committees, I feel 
that at the beginning the committee should be empowered to act if it finds there 
is a need of these public service programs or an improvement of the existing 
ones. Too often the matter is in effect tabled when a committee is appointed 
to study the project. Neither is it too promising for the Bar just to approve of 
the broad principle of Legal Aid, with instructions for the Committee to report 
back recommendations as to how extensive the service is to be, where the office, 
if any, is to be located, where each dollar of the budget is to come from, what 
cases will be accepted and what shall be the dollars and cents eligibility ceiling 
for clients. At most, the proposals submitted to the bar as a whole should be 
only general ones, leaving the trusted Committee to work out the details—each 





= Satie 6 pear gape & Se 28 Annual Legal Aid Conference held October 23-25, 1957, in Miami 
Beach, Florida. fe 

tField Director of the National Legal Aid Association and of the Standing Committee on Legal Aid Work of 
the American Bar Association. 
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one of which could bring an hour’s debate on the floor and probably defeat the 
whole program. 


Iam. . . suggestinga. . . plan that will exact the maximum benefit from 
the committee system. The responsibility is fixed, and the authority to do some- 
thing should be vested with this select group of representatives of the bar 
association. 

It is my conviction that the Bar Association should have a Legal Aid and a 
Defender Committee whether or not there exists a Legal Aid Society or a De- 
fender office. Let’s consider the two situations: 


If there is an organized facility, a committee is necessary to serve in an ad- 
visory capacity as to those policy questions that are of special concern to the 
legal profession: eligibility and the referral of applicants able to pay fees, for 
example. This support will be appreciated even if there is a governing body, 
for, presumably, that group will be broadly representative of the community 
rather than exclusively of the Bar. A committee of the Bar Association is needed 
as an official liaison between the organization and the legal profession. This 
brings the service and organized bar closer together and keeps the lawyers con- 
scious that they have a continuing responsibility. Such a relationship is appre- 
ciated at times when there are unjust criticisms or misunderstandings as to the 
operation of the Legal Aid or Defender offices—and it will be especially helpful 
when the budget is being considered. The role of Legal Aid must constantly 
be interpreted to the lawyers themselves and to the public generally. Such a 
committee is indispensable. 

I know of one independent Legal Aid that asked a committee of the bar to 
inspect and study the operation of its long-established service. A five member 
committee spent several hours studying various aspects of the office—one 
lawyer took the budget for analysis; one inspected the physical quarters—li- 
brary, waiting room, and the offices of the various Legal Aid attorneys; another 
studied the manner in which clients are screened for eligibility and the records 
kept; the other appraised the general duties of the lawyers in handling cases. 
At the close of the “come-and-see” period a complete report was made to the 
Bar Association. The approach was new, the presentation was dramatic and 
the response was immediate—all in favor of more money, more publicity of 
heretofore unrecognized work done by the Legal Aid, and an awakening of the 
bar as to the benefits of a real Legal Aid program. 

Now, if there is no organized legal help for indigents, the size of the city 
must be considered when we outline the functions of the Committee. 

If the community has fewer than 25,000 people, a committee that actually 
gives service to clients is needed—even though the number of Legal Aid cases 
will be small. In this situation the greatest value of the committee may be in 
the way of public relations. If the Bar Association has no announced plan— 
except individual philanthropy for handling the admittedly few Legal Aid 
matters—the Bar is shortsighted in its public relations program. As far as De- 
fender needs in such a community are concerned, it is obvious that a court 
appointment system can work successfully. 
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In places where there are from 25,000 to 75,000 people, the Committee will 
be busy if sufficient publicity is given to their service. Here a central office 
should be secured, if possible, and a lawyer from a volunteer panel should be 
on hand one, two or more afternoons a week to interview applicants. Most of 
the cases can be handled on the spot, and the few requiring further investigation 
or possible litigation can be referred to the private office of one of the com- 
mittee members. According to the 1956 National Legal Aid Association 
(NLAA) Statistics, 75 per cent of the civil cases are terminated after one 
interview; 20 per cent require additional out-of-court service, while only 5 to 
6 per cent end with litigation. Some part-time clerical help will be needed. 
Often, however, volunteers can be recruited from the Junior League, Lawyers’ 
Wives or other organizations. 


On the Defender side, it is possible that the needs of communities this size 
can be met by providing a volunteer panel of experienced lawyers from which 
the court can make appointments. At the very least, the Legal Aid Committee 
or a separate Defender Committee should be responsible for encouraging the 
existing system to increase its effectiveness in representing the indigent. 


If the population served is near 75,000 or more, the Committee should con- 
sider organizing a Legal Aid Society and employing a part or full-time Legal 
Aid lawyer, getting a permanent office, and adopting uniform methods of 
keeping records. A paid Defender will be needed to represent the indigent 
defendants charged with crime. Whether the system is of the voluntary type 
or the Public Defender should be determined locally, and a responsible, in- 
formed Committee will be indispensable in making a sound decision. It is 
possible, of course, that a workable system of court appointment can be de- 
veloped as they have done in New Jersey. 


Field services from the NLAA are always available. Speakers can be fur- 
nished and consultation helps for committees can be supplied. Free literature 
on how to set up and operate a Legal Aid or Defender service will be sent upon 
request. Now that the NLAA has a Director of the Defender Program, a lawyer 
who has had experience in the private practice of criminal law, in a Defender’s 
office, and with a State’s Attorney, we are able to offer broader and more com- 
petent help in the criminal side of Legal Aid. 


There is, of course, a natural limit to the extent of field service we can pro- 
vide. We first have to have an invitation to meet with the Legal Aid or De- 
fender Committee or to address a meeting of the Bar Association. Sometimes 
this request comes through a new president of the Association or the commit- 
tee chairman. Frequently, the request is the result of contacts made at ABA 
Conventions. The Chairman of the ABA Standing Committee on Legal Aid 
Work has been very helpful in initiating many of our field visits. In many 
of the states, the NLAA Field Representatives who are on the scene are more 
effective in stimulating a meeting to discuss Legal Aid. 


In spite of the impression I may have given earlier, one of the pleasures of 
participating in field services is the opportunity of working with leaders of the 
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legal profession, and fortunately, in a majority of cases, we find that the out- 
standing members of the bar are on the Legal Aid Committees. If you will 
note the roster of lawyers who are on the Boards of Directors of the many Legal 
Aid Societies or Defender plans and those devoting their time to Legal Aid 
nationally, at the state levels, and in the local bar associations, the list reads 
like a tearsheet from Who’s Who. This work now has priority; it has prestige; 
it has promise of even greater momentum in the future. . 


REPORT ON MID-YEAR MEETING AT WICHITA 


The sixth annual mid-year meeting of the Association was held Friday, Octo- 
ber 18, 1957, at the Allis Hotel in Wichita. Following the same order of busi- 
ness as at prior meetings, members of the Association’s standing and special 
committees present met with their respective chairmen and fellow committee- 
men at individual tables after preliminary remarks by President O. B. Eidson. 
President Eidson stressed the importance of the activity of the Association’s 
committees to the people of Kansas, members of the Association and the pro- 
fession generally. By meeting concurrently, he said, committees were able to 
coordinate present and proposed activity as well as review individual commit- 
tee projects. The officers and members of the Executive Council of the Asso- 
ciation were present for counsel and visited the different committees as matters 
were discussed. 


President Eidson presided at the noonday luncheon attended by all committee 
members and he briefly discussed his activity as the Association’s delegate to 
the American Bar Association House of Delegates meeting in New York in 
July. Wichita Bar Association President George Collins was a special guest 
at the luncheon. 


Highlight of the Luncheon was the presentation of the 2nd Annual Press- 
Bar Award to Jim Reed, Executive Editor of the Topeka Daily Capital. The 
award is made annually “for the most constructive contribution to the science 
of jurisprudence and the administration of justice” by a Kansas newspaperman. 
In addition to the $250 cash prize going with the award, The Topeka Daily 
Capital received a plaque in recognition of having published articles receiving 
the award and for “constructive journalism tending to increase the knowledge 
of and appreciation by the public generally of the orderly processes of justice 
and of our system of jurisprudence.” 


Reed’s series of 12 articles' dealt with the court system in Kansas, constitu- 
tional safeguards and judicial procedure. The jurisdiction and duties of the 
Supreme Court, district courts, probate courts, magistrate courts, courts of com- 
mon pleas and justice of the peace courts were described. Lawyers’ qualifica- 
tions, fees and services were outlined and problems involved in the jury system 


1. Reprints of these articles are available from Association headquarters. 
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were set out. Arguments for and against the proposed amendment for non- 
partisan selection of justices of the Supreme Court, which wili be voted on in 
November, 1958, were given. 


The chairman of the judging committee for the second annual Press-Bar 
Award was John P. Harris, editor of the Hutchinson News. Other newspaper- 
men and lawyers on the committee were Angelo Scott, publisher of the Iola 
Register; Mack Nations, publisher of the Kinsley Mercury; Verne M. Laing, 
Wichita attorney, and Tom L. Schwinn, Wellington attorney. 


After the luncheon the committeemen returned to their committee discus- 
sions and these continued until the late afternoon. 


The highlights of the Committee discussions as reported by the Committee 
Chairmen were: 


COMMITTEE ON LEGAL EDUCATION AND ADMISSIONS 


The Committee spent considerable time in general discussion of the Recom- 
mendations of the American Bar Association relative to Bar Examiners and 
Bar Examinations. It was the unanimous view of all present, as well as those 
replying by mail, that the provisions of the Rules of the Supreme Court and 
the pertinent statute should be changed to eliminate the apparent possibility 
of studying law in an office. It was suggested that the time between the end 
of the Bar Examination and the announcement of results might be lengthened. 
Prospective workings of the seven-year educational program in legal educa- 
tion which is now effective for all students beginning the study of law were 
discussed. 

LEGAL INSTITUTES COMMITTEE 


It was decided that Legal Institutes should be presented in two Kansas cities, 
probably Topeka and Hutchinson, next March or April. Topics tentatively set 
for presentation were Title Standards, Practical Aspects of Probating An Estate 
and Organization and Operation of a Small Corporation. 


PROFESSIONAL ETHICS COMMITTEE 


The files in complaints against nineteen lawyers were examined and dis- 
cussed. Eight cases had been handled by mail in accordance with established 
committee policy. One complaint involved the listing of forty Kansas attor- 
neys in a non-approved law list. When advised of their being listed, each being 
unaware of such listing, they requested the law list to cease printing their name. 
(Eprtor’s NoTE: The A.B.A. Committee on Law Lists issues the names of 
the approved law lists for publishing in the BAR JOURNAL.) 


One complaint involved a fee dispute due to the fact the client was unaware 
of the amount of work involved in the handling of the case and the value of 
the lawyer’s time. Nine cases remain open. 


The question of the propriety of the use of a postage meter plate with the 
slogan “See Your Lawyer First” or some similar slogan was discussed. It was 
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the consensus of the Committee that the use of that or any similar slogan by a 
lawyer or firm of lawyers would be extremely bad taste and a violation of the 
spirit of Canon 27. (Epiror’s NOTE: It is appropriate for the Association 
to use such a plate on Association mail eminating from the Association office. ) 


The Committee took formal action as follows: 


“That this Committee recommend to the Executive Council of the Bar Association 
of the State of Kansas that it in turn request the State Board of Law Examiners to 
include in its examination of applicants for admission to the bar, comprehensive 
questions on legal ethics, and that following such examination all successful candi- 
dates be required to attend a course on legal ethics for at least two hours given by 
an instructor selected by the Executive Council or by the Committee on Ethics and 
Grievances of this Association, such course to be taken by the candidate prior to his 
admission to practice before the Bar.” (Eprror’s NOTE: For “Opinions” of the 
Professional Ethics Committee, adopted during 1957, see page 210 of this issue of the 
BAR JOURNAL.) 


Informal opinions of the Committee were: 


1. The name of a lawyer not admitted in Kansas may not be included in the firm 
name (even though he may properly be a member of the firm), despite a state- 
ment on the letterhead, shingle and law list that he is admitted only in the foreign 
state, since the firm name appearing elsewhere without such explanation would 
imply that all the members in the name were authorized to practice locally. 

2. A so-called partnership between lawyers in different cities to handle only a 
special class of cases is not a genuine partnership contemplated by the Canon. 

3. A statement on a lawyer's letterhead of special branches of law practiced is 
improper advertising, even though those be recognized specialties permitted by 
Canon 46. Such a letterhead would be in conflict with Canons 27, 43, 45 and 46. 
4. There is no ethical prohibition against a lawyer writing articles on legal ques- 
tions to appear in lay publications, trade journals or periodicals. 

5. There is no violation of ethics in sending announcements to other lawyers and 
regular clients of changes in the personnel of a legal firm. 


Another matter discussed was the possibility of including in the BARLETTER 
a question and answer column on the more technical phases of legal ethics. 


PROGRAM COMMITTEE 


The Committee considered topics for talks at the section meetings which will 
be held the afternoon of May 8, the morning of May 9 and Saturday.morning, 
May 10, at the 1958 Annual Meeting in Topeka. When speakers and topics 
have been set they will be announced in the BAR JOURNAL and BARLETTER 
and printed programs. 


COMMITTEE ON RELATIONS WITH ABSTRACTERS 


The fact that abstracters over the state were using various methods of repro- 
duction was discussed and it was concluded that the Association should give 
some attention to approval of various types of duplicating processes used and 
if abstracters desire to use them, that specimens should be submitted for ap- 
proval. The Committee also considered the old problem of some type of 
limitation, or tie-off date, by statutory enactment which would answer the 
public complaint regarding the size of abstracts. The Committee concluded that 
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although most Kansas abstracters used the uniform certificate set out in the 
Kansas Title Standards that some did not use it. It was felt that unanimous 
use should be urged. 


COMMITTEE ON RELATIONS WITH C.P.A.’s 


The chairman reported that no complaints had been received requiring com- 
mittee or joint action. Inasmuch as there was in existence a Statement of 
Principles between accountants and lawyers which had been entered into on 
a national level and approved in 1951, it appeared that at this time there was 
no need for preparing a similar statement for adoption on a state level and 
no joint meeting was currently required. 


LAWYER REFERRAL SERVICES COMMITTEE 


This Committee has continued to handle such requests from servicemen as 
have been directed to it as well as those requests for legal aid which it normally 
answers. Further study of the plan as outlined in the 1955 Committee report 
and improvements thereon currently concern the Committee. 


COMMITTEE ON STANDARDS FOR TITLE EXAMINATIONS 


The main action taken by the Committee was to recommend the establish- 
ment of a policy of not tampering with the Title Standards unless there was a 
change in the law or because of a particular court decision, or that a substantial 
portion of the bar refused to follow the Standards as written. The Committee 
further agreed that if a new standard was presented or any old standard amend- 
ed, that the new standard and any old standard to be amended and the amend- 
ment proposed should be submitted to the members in advance of the annual 
meeting. No new standards were approved for submission and amendment 
of only one standard was approved. 


COMMITTEE ON RELATIONS WITH REALTORS 


No specific complaints were before the Committee and activity at this time 
is mainly that of establishing a closer relationship with the official organiza- 
tion of realtors in the state. 


COMMITTEE ON RELATIONS WITH THE MEDICAL PROFESSION 


This Committee has been in contact with a like Committee of the Kansas 
Medical Society and they have jointly developed an Interprofessional Code of 
Kansas for Attorneys and Physicians. This code was submitted to the Execu- 
tive Council and was approved. The Code will now be submitted to the physi- 
cians for approval and to this Association at the time of the annual meeting in 
May, 1958. 


PUBLIC RELATIONS COMMITTEE 


The Committee considered and gave final approval to copy for a new pamph- 
let entitled “Adoptions.” In addition, the Committee and other interested mem- 
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bers viewed the film, “Electronic Journalism in the Courtroom,” which was 
shown at the request of the Kansas Association of Radio Broadcasters. This was 
a presentation on the use of radio and TV at the murder trial held in Colorado 
where the media was permitted in the court room. The Committee concluded 
that the film should be given general exhibition and that in addition the origi- 
nal film from which this film was made should be made available for viewing. 
It was thought advisable that a representative of the Colorado Bar Association 
be present to answer questions regarding the making of the original film. 


The Committee voted to continue the Press-Bar Award and approved an 
expenditure of $400 for this Award. Members of the sub-committee working 
on a revision of the “Joint Tenancy” reported that they were still continuing 
their work. The Michigan “Annual Legal Check-Up Program” was studied 
but due to the lack of prior study no action was taken at this time. 


Another film previewed by the Committee was the new ABA film, “The 
Doctor Defendant.” It was decided to buy a print of this film and in addition 
to buy a print of the ABA film, “The Medical Witness” which was shown at 
the annual meeting in May. 


A film produced by the Weyerhauser Lumber Company was shown. The 
film dealt with the field of law and pre-law training and was considered an 
excellent film. 


UNAUTHORIZED PRACTICE OF LAW COMMITTEE 


The Committee currently has several complaints before it and the committee 
is continuing its investigations regarding these complaints. 


COMMITTEE ON IMPROVEMENT OF LAWS AND PROCEDURES 


The major part of the meeting was devoted to a discussion of matters of 
policy and ways and means of making the work of the Committee more ef- 
fective in light of the experience of the past several years, since the committee 
was established, particularly with respect to the results of the two sessions of 
the State Legislature in 1955 and 1957. 


Among the proposals now pending before the Committee are the following: 


No. 14. (Revived by the Committee). The proposal for revision of the Code of 
Civil Procedure by a Supreme Court Commission which would make recommenda- 
tions for consideration by the Supreme Court. 

No. 19. (Retained for further consideration). A proposal to adopt the principle 
of comparative negligence. 


No. 21. (Retained for further consideration). A proposal for verdicts in civil cases 
by three-fourths of jurors concurring. 


No. 26. (Retained for further consideration). A proposal to subject the property 
of a surviving joint tenant to debts. 
Suggested new subjects for consideration are: Simplification of securities 
transfers, model rules governing procedure in traffic cases, contribution among 
joint tortfeasors. 
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EXECUTIVE COUNCIL MEETING 


Preceding the mid-year meetings of the Association’s committees on Friday 
the Executive Council held meetings during Thursday, October 17. Council 
actions included: 

(a) The making of plans for the formation of a committee of lawyers and laymen 
to speak for and encourage the adoption of the proposed amendment to the 
Kansas constitution as to the selection, tenure and qualifications of supreme 
court justices. 


(b) The adoption of a resolution urging the enactment of Senate Bill 1165 (85th 
Congress), which would provide additional pay and promotion for lawyers 
serving in the armed forces, commensurate with that provided for members of 
other professions so serving. 

(c) The approval of an interprofessional code for Kansas attorneys and physicians 
for presentation and consideration during the 1958 annual meetings of both 
state-wide groups. 

(d) An agreement on the date of December 21, 1957, as the time for the next 
meeting of the Executice Council at Topeka in the Jayhawk Hotel. 


(e) The approval of a request from the Topeka Bar Association for a contribution 
of $1,000, payable from convention registration fees, for assistance in its ex- 
penses in connection with the annual meeting of the State Association in To- 
peka, May 8-10, 1958. 


(f) The determination, at the request of the following four members, that they be 
retired from active practice, as such, and be carried on the membership rolls 
under provisions of the bylaws of the State Association: Claude O. Conkey, 
Newton; E. F. Beckner, Colby; A. O. Delaney, Troy; and Leon Lundblade, To- 


peka. 

The Executive Council also discussed preliminary plans and programs for 
the 1958 annual meeting of the Association. Proposed speakers and suggestions 
of the Program Committee were considered. Also discussed were the rising 
costs of printing the BAR JOURNAL and ways of reducing the extra cost of each 
August issue, which carries most of the entire proceedings of the current annual 
meeting of the Association. This subject, it was decided, requires further study, 
and should be taken up at a later meeting of the Council. 


Highlights of the financial and membership reports presented by the Asso- 
ciation’s executive secretary, John W. Shuart, were an all-time high member- 
ship figure of 1,716 to date, compared with last year’s total of 1,653, and a 
report showing that of the year’s budget of $33,153, the amount of $26,885.72 
had been expended. Income during the year to date has totaled $33,455.42, or 
an amount in excess of the budget. 
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SALARY INCREASES FOR JUDGES IN SIX STATES 


As reported in an October, 1957, United Press news release: 


“State judges in six states have received pay boosts this year, according to the 
American Judicature Society. 


“The Public Administration Bulletin, a joint publication of the society and 
seven like groups, said the biggest raises were in Minnesota and Texas, where 
annual boosts of $4,000 were voted. 


“Minnesota’s chief justice was raised from $16,000 to $20,000 and the asso- 
ciate justices from $15,000 to $19,000. There were smaller raises also for 
district and municipal judges. 

“Civil appeals judges in Texas drew raises from $12,000 to $16,000, and 
the salaries of district judges went up $3,000 a year to $12,000. 


“In Wisconsin, the salary of the chief justice went from $14,500 to $18,000 
and the salaries of the associate justices from $14,000 to $17,500.” 


COMBATING FEDERAL COURT CONGESTION 


The situation with respect to legislation in the 85th Congress to combat 
court congestion is stated briefly in the following four paragraps which appeared 
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in the November, 1957, issue of the “Coordinator and Public Relations Bulle- 
tin” of the American Bar Association: 


Recommendations of the Judicial Conference for additional district judges, 
as well as circuit judges in the Second and Fourth circuits, were incorporated 
in an omnibus bill introduced early in the last session. Neither house acted on 
it, but the bill will be on the calendar when Congress reconvenes in January. 


Two significant measures enacted into law. One provides that when a federal 
judge having a physical or mental disability fails to retire voluntarily, a majority 
of the members of the Judicial Council in the circuit may certify his disability 
to the President, and the President may then appoint an additional temporary 
judge. The other new law enables judges who retire, but who are willing and 
able to undertake special judicial assignments, to be placed on a roster of senior 
judges to be maintained by the Chief Justice. The House also passed (but the 
Senate has yet to act upon) a third bill to relieve Chief Judges over age 75 of 
the extra administrative burdens of that office, and pass them on to the senior 
Circuit Judge (under 75). This also would apply to district courts having more 
than one judge. 


No action by either house on the bill to invite the Chief Justice to make an 
annual oral statement to a joint session of Congress on the state of the judiciary. 


No action on another bill, recommended by the Judicial Conference, to in- 
crease from $3,000 to $10,000 the amount which must be in controversy to 
give the federal court jurisdiction in diversity of citizenship cases. 


VETERANS ADMINISTRATION LIMITS LEGAL FEES 


Quoting from the October, 1957, issue of the Journal of the Bar Associa- 
tion of the District of Columbia (Vol. XXIV, No. 10, page 527): 


“Our Bar should be concerned with the practice of Federal Agencies of lim- 
iting attorneys’ fees in their proceedings. This practice can preclude an ad- 
ministrative litigant from obtaining adequate legal representation. 


“In particular, an attorney appearing before the Veterans Administration is 
limited to receiving $10.00 for establishing an original claim for monetary 
benefits and $2.00 for increasing the percentage of an existing right to mone- 
tary benefits and to nothing if he should not prevail. (Title 38 U.S.C. Sections 
102-3; Veterans Administration IB 2-11(e)5655) 


“Tt is for this reason that the Veterans’ Organizations’ representatives prose- 
cute almost all veterans’ claims. Intending no derogation of Veterans’ Organi- 
zations’ representatives, nine-tenths are not attorneys. 


“The questions are raised whether such organizations are practicing law 
improperly, and, of greater consequence, whether such extreme limitation does 
not effectively preclude a veteran claimant in a difficult case from obtaining 
counsel of his own choice. Many such cases are difficult, in law and in medical 
fact, and would demand practitioners of proven expertise.” 
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THIRD SURVEY OF KANSAS LAW 


The Kansas Law Review announces that the December, 1957, issue features 
the Third Survey of Kansas Law, covering the decisions of the Kansas Supreme 
Court and the federal courts for Kansas reported between July 1, 1956, and 
July 1, 1957. In addition, significant legislation passed during the 1957 session 
is noted. Price: $2.00 per copy. (The Survey is included in the regular sub- 
scription to the Kansas Law Review—$3.50 for four issues. ) 


REPRINTS OF “RELEVANCY UNRAVELED" 


Reprints of “Relevancy Unraveled,” by Dean M. C. Slough of the Kansas 
University School of Law, are now available for $1.50 per copy. This reprint 
includes all four installments which have appeared in the Kansas Law Review 
—135 pages, complete with cover. Send orders to Business Manager, Kansas 
Law Review, Inc., Green Hall, Lawrence, Kansas. 
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CASE NOTES 


DAMAGES—Liquidated Damages and Penalties—Certainty as to the 
Amount of Actual Damages 


When, by contract, a payment is stipulated to be made upon the obligor’s default and 
the obligee, in addition to that payment, regains the whole consideration he paid, the 
question arises as to whether the payment for default is liquidated damages or a penalty. 
An instance of such “double compensation” arose where the obligor undertook to clear 
title to an oil lease within one year for the obligee-purchaser. As title was not cleared 
until six months after the time allowed, the purchaser sued for $55,000, the amount stip- 
ulated as damages and the estimated value of the lease. The court held the stipulated 
damages to be a penalty and the contract provision unenforceable, as the $55,000 speci- 
fied had no relation to the actual damages suffered. National Cooperative Refinery Ass'n 
v. Northern Ordnance, Inc., 238 F. 2d 803 (10th Cir. 1956). 


Judge Murrah dissented, believing that the Kansas federal district court’s finding of 
liquidated damages was not clearly erroneous. He thought the $55,000 stipulation was 
sustainable by looking to the total value (over $2,000,000) of the obligee’s investment 
in several leases obtained from the obligor-seller. So considering, he hypothesized that 

ible damage by drainage or delay might reasonably account for the amount of 
55,000. Thus, to recompense the obligee his damage and still allow him to enforce 
his contract would not be an illegal “double compensation.” 


A Kansas case illustrates that an obligee may recover what he gave up and, in addition, 
collect a payment of equal value, the value of the contract, upon which the obligor de- 
faulted. Under the lease, the lessor had the right to enter and take possession of the 
premises if the lessee defaulted in payment of rent. Moreover, all rent came due upon 
the lessee’s default. When the lessee abandoned the lease, without paying rent or taking 

ion, the court allowed the lessor to take back his property and also to collect 
$17,000 worth of rent, as liquidated damages in lieu of performance. Erickson v. O'Leary, 
127 Kan. 12, 173 Pac. 414 (1929). 


This clearly seems to be a double recovery by the lessor, for he not only got back his 
consideration, the use of the land, but also recovered damages equal to the value of its 
use. That is just what the court said was impossible for the parties to intend by their 
contract in the principal case. However, there was a finding in the Erickson case that 
it probably would be impossible for the lessor to find a new lessee. Furthermore, rent 
covenants, in any context, seem to enjoy a peculiar status above that of most contract 
provisions. 

The older law viewed it as absurd and oppressive to allow damages for breach to 
approach the value of the contract. Scofield v. Tompkins, 95 Ill. 190 (1880); Sedgwick, 
Damages, 760 (9th ed. 1931). And the courts favored interpretations which excluded 
the pr andar of liquidated damages. 

The countervailing theory emphasizes the sanctity of contracts as against rules of law, 
where the parties have made explicit damages provisions. Wheat Growers Ass'n v. Loehr, 
118 Kan. 248, 234 Pac. 414 (1925); Sedgwick, op. cit. supra. An owner may value his 
property as he likes and when he agrees to an evaluation of his performance, he should 
not, upon failing to perform, be heard to cry that he is being inflicted with a penalty. 
Sun Printing and Publishing Organization v. Moore, 183 U. S. 642 (1902); Evans v. 
Mosely, 84 Kan. 322, 114 Pac. 374 (1911). 


Anciently, the application, even if by specific agreement of the parties, of one stipu- 
lated sum to breaches of diverse unequal covenants, automatically indicated a penalty. 
Such a contract might occur where covenants for payment and for the guarantee of an 
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intangible, such as the right to control the exhibits or exports of an enfranchised dealer, 
were subject to the same damage clause. The more modern theory is that merely 
because one sum of damages covers several types of covenants, it does not ipso facto in- 
dicate a penalty. See Dunlop Pneumatic Tyre Co., Ltd. v. New Garage and Motor Co., 
Ann. Cas. 1915C 935. Under this approach the intent of the parties and construction 
of the contract control over any rigid rule in favor of a penalty in given circumstances. 


Courts ascertain the intent of the parties as of the time the contract was made. The 
possibility of damage, as the parties might then have viewed it, controls even if a pro- 
vision for damages is extravagant on hindsight. An ironical twist to the rule appeared 
when an obligor failed to drill three wells in twelve months as promised. He contended 
that the obligee should receive no liquidated damages because the obligee was better off 
with the oil in the ground than evaporating on the surface, the market having collapsed. 
But the court took the contract as of the time of its execution, when the parties were 
contemplating the possible great loss from failure to produce, and the obligee obtained 
his liquidated damages. Davidson v. Hughes, 76 Kan. 247, 91 Pac. 913 (1907). 


In the principal case, it was doubtful, at the time of the making of the contract, that 
title to the lease would be perfected, and it was uncertain as to how long it might take. 
That it would take only six months beyond the year allowed was not known when the 
parties contracted their $2,000,000 deal. Still, the court of appeals held $55,000 in 
damages to be extravagant. One may politely wonder if the appellate court viewed the 
facts as the parties did when they contracted. 


The Court of Appeals for the Tenth Circuit has previously favored provisions for 
liquidated damages which do not manifestly exceed actual ones. Consolidated Flour Mill 
Co. v. File Bros. & Co., 110 F. 2d 926 (10th Cir. 1940); Burns Trading Co. v. Welborn, 
81 F. 2d 691 (10th Cir. 1936). Im the latter case, it was said that there was no merit 
in forcing proof of actwal damages by stigmatizing a stipulation as a penalty; indeed, 
settlements commend themselves to the courts. However, the stipulation for failure to 
pay rent was not the value of the whole lease term, but only the rental amount for one 
year. 


No doubt, crowded dockets will be conducive to an interpretation favoring liquidated 
damages, especially where the parties refer to them as such. See Davy v. Crawford, 147 
F. 2d 574, 575 (D.C. Cir. 1945), favoring provisions against “uncertain, future litiga- 
tion.” The Supreme Court of Kansas seems to qualify this in intimating that damages 
must be unascertainable before the parties may legally contemplate liquidated damages. 
Beck v. Megli, 153 Kan. 721, 114 P. 2d 305, 135 ALR. 1124 (1941). See also Stony 
Creek Lumber Co. v. Fields & Co., 102 Va. 1, 45 S.E. 797 (1903). 


A security for performance, or a payment provision so construed, is a penalty. A bond 
for performance, termed “penal” by the parties, would surely seem so. But the contract 
which underlies the bond may provide for remuneration which the court is willing 
to regard as stipulated damages. In determining the parties’ intent, the nature of the 
contract provision controls over that in the bond. Chase v. Allen, 13 Mass. (Gray) 42, 
(1859). As was held in the Beck case, supra, the nature of the contract controls the 
patties’ intent even though the bond is “penal,” and the reparations provision is not de- 
nominated to be for stipulated damages. This accords with long-standing learning and 
ptactice. Beck v. Megli, supra; Sedgwick, Damages, 759 (9th ed. 1912). 


In characterizing any provision for damages, the Supreme Court of Kansas formally 
looks to the extravagance or reasonableness of the provision for damages. The Kansas 
court has said that this test is decisive, whether the court looks to the intent of the parties 
or to a construction of the words of the contract. Davidson v. Hughes, supra. Such gen- 
eralities are more valuable for what they omit than what they relate. One might submit 
that if reasonableness of damage covenants is the question, unascertainability of damages 
is no longer relevant. Even though the damages are ascertainable, the stipulated sum 
may be allowed as reasonable. 
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Comparing the amount of possible real damage (often unascertainable by definition) 
with the amount stipulated or the total value of the contract is only part of the riddle 
of reasonableness. For instance, a provision for damage payments was argued to be a 
penalty because it amounted to about forty per cent of the contract total. Although 
the court had previously held provisions for twenty per cent to be penalties, no penalty 
was found. The contract was one for military supplies in the discouraging days of early 
World War II, and the circumstances inclined the court to hold for liquidated damages. 
United States v. Walkof, 144 F. 2d 75 (2d Cir. 1944). 


The courts may find against liquidated damages even though stipulated for as such, 
and though the amount is reasonable. Instance the case of an inspector tentatively ac- 
cepting non-conforming goods for the government and never seasonably rejecting them 
until 141 days after the delivery date. When the government sued for the liquidated 
damages ($10 for each day of delay), the court held against it as the government was 
responsible for, or had induced, the breach of contract by its unseasonable delay. Note 
that the stipulation here was held unreasonable for a reason other than the amount of the 
damages. United States v. Kanter, 137 F. 2d 828 (8th Cir. 1943). 


What is reasonable? It is a matter of comparisons of values, circumstances and the 
conduct of the parties, as well as their intent, when contracting. Each case individualizes 
one or more of the categories. Thus, the reasonableness of covenants for damages seems 
as much a question of lose as negligence or willfulness. If so, Judge Murrah’s pointed 
deference to the district court's discretion is well-taken. For such discretion, wisely used, 
would unburden appellate reports of much discussion of fact situations in stipulated dam- 
ages cases. And the appellate courts would frustrate only obvious abuses of discretion, 
such as the court apparently found in the principal case. 


Otis THEODORE SCHWEITER. 


DIVORCE—Custody and Support of Children—Stipulations and 
Agreements of Parties 


Defendant and her husband entered into an agreement during their divorce proceed- 
ings which settled all their rights subject to the court’s approval. This agreement gave 
custody of the younger of their two sons to the defendant wife, but provided that the 
boy be raised in the Catholic faith, the religion of his father. The court adopted the 
terms of this agreement in the divorce decree. Thereafter, the defendant failed to raise 
the son as a Catholic and arranged to have him taken to a Protestant Sunday school. 
After complaining to the defendant, the husband filed an information for contempt 
against her, and the trial court found her guilty. On appead, it was eld that the portion 
of the divorce decree which provided for the religious training of the son was void for 
uncertainty and indefiniteness, and that it violated the guaranty of religious freedom 
found in the First Amendment of the Federal Constitution. Lynch v. Uhlenhoop, 78 
N.W. 2d 491 (Iowa 1956) (four dissents). 


In England, under the common law, the father was given the superior right in choosing 
the religion in which the children of his marriage would be trained. In re Agar-Ellis, 
24 Ch. D. 317 (1883); D’Alton v. D’Alton, LR. 4 P.D. 87 (1878). See Friedman, The 
Parental Right to Control the Religious Education of a Child, 28 Harv. L. Rev. 485 
(1916). This right survived the father’s death if he had not forfeited or abandoned it 
during his lifetime. In re Scanlan, L.R. 40 Ch. D. 200 (1888). It was inferred that the 
father would want the children raised in his religion though he died without expressing 
his desire. In re McGrath, [1893] 1 Ch. 143. This harsh rule of religio sequitur patrem 
(religion follows the father) was abolished in England, and now both parents have equal 
control. Guardian of Infants Act, 1925, 15 & 16 Geo. 5, c. 45. If the common law rule 
was ever adopted in the United States, it has been abolished and an equal right given to 











232 The JOURNAL 


the mother. Kan. Const. art. 15, §6; Kan. G. S. 1949, 59-1802; Prier v. Lancaster, 169 
Kan. 368, 219 P. 2d 358 (1950). See Pfeffer, Religion in Upbringing of Children, 35 
B. U. L. Rev. 333, 356. 


Agreement between both parents who have equal control would seem to be the most 
logical and just way of determining the religion in which their children should be 
trained. However, when the problem of the future religious training of the child comes 
before the court, such as in divorce or adoption proceedings, it is necessary to weigh 
three considerations: (1) the parent's interest in having the agreement enforced, 
(2) the protection of the child’s welfare, and (3) the constitutional restrictions upon 
the court's power. 


The parent's interest in having the agreement enforced is obvious, but it appears that 
the authorities are almost unanimous in refusing to accord legal effect to parental agree- 
ments. Denton v. James, 107 Kan. 729, 193 Pac. 307 (1920); Dumais v. Dumais, 122 
A. 2d 322 (Me. 1956); Brewer v. Cary, 148 Mo. App. 193, 127 S.W. 685 (1910); 
In re Butcher’s Estate, 266 Pa. 479, 109 Alt. 683 (1920). See Pfeffer, supra; Friedman, 
supra; Note, 50 Yale L. J. 1286 (1941). In the minority are several lower New York 
decisions and the opinion of Professor Williston, upholding the enforceability of these 
agreements. Matter of Kananack, 272 App. Div. 783, 69 N.Y.S. 2d 889 (1947); Shearer 
v. Shearer, 73 N.Y.S. 2d 337 (Sup. Ct. 1947); Ramon v. Ramon, 34 N.YS. 2d 100 
(Fam. Ct. 1942); Williston, Contracts, §1744A, n. 3 (6th ed. 1938). The lower New 
York opinions have been modified, if not overruled, by the later opinion of Martin v. 
Martin, 308 N.Y. 136, 123 N.E. 2d 813 (1954). And the statement by Professor Willis- 
ton appears inaccurate as the two cases cited as authority do allow enforcement of the 
agreement. Denton v. James, supra and In re Butcher's Estate, supra. 


In Ramon v. Ramon, supra, a representative of the minority view, several arguments 
were put forward to support the enforcement of the agreement between the parents. The 
court noted that a husband and wife have the power to contract with each other, and 
that as the marriage was undertaken in reliance upon the agreement, the principal of 
estoppel would require the agreement to be enforced. These arguments are noted by 
Mr. Pfeffer in Religion in the Upbringing of Children, supra at 362, but he states that it 
is the substance of the agreement and not the capacities of the parties which cause en- 
forceability to be denied. He rejects the estoppel argument by stating that the promisee 
receives exactly what he bargained for, an agreement governing the future religious 
training of any children of the couple and not a promise that the agreement will be 
judicially enforceable. Mr. Pfeffer also points out that the agreement is looked upon by 
the parties as a religious act rather than a secular contract with legal consequences. 
Furthermore, religious training agreements should not be enforced because of the un- 
provability of money damages and the impracticability of specific performance. See 
Friedman, supra at 492. 


Welfare of the child, the second consideration facing the court, is the paramount con- 
sideration in determining the disposition of children. Dumais v. Dumais, supra. See 
Johnstone, Child Custody, 1 Kan. L. Rev. 37 (1952). The question as to whether re- 
ligion is a factor to be considered in determining the welfare of a child was raised in the 
New York case of Martin v. Martin, supra, where the court stated that it was dropping 
from a divorce decree the portion which required Catholic training for the children since 
it had found, upon interviewing the children, that such a change was in their best 
interests. And if a child’s religious training has progressed so far that he has definite 
religious ideas, then the court should consider if a change in the training would jeopardize 
the future well-being of the child. Friedman, The Parental Right to Control the Religious 
Education of a Child, supra at 493. In most cases, however, it seems as if religion, or the 
lack of it, is merely a makeweight factor added in support of a decision already reached 
on other grounds. See Pfeffer, supra at 365. 


Religion is certainly a pertinent factor, and the court should not ignore it in consider- 
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ing the child’s welfare. However, a recent Kansas case, Jackson v. Jackson, 181 Kan. 1, 
309 P. 2d 705 (1956), did just this. Here, the father tried to regain custody of children 
awarded to the mother in the divorce decree by claiming that she was no longer mentally 
fit to have them. During the trial, it was disclosed that the mother was raising the chil- 
dren as Jehovah Witnesses. The trial court gave custody of the children to the father, 
and further stated that no weight had been given to the religion of the mother in reach- 
ing the result. The supreme court reversed and ordered a new trial because they felt that 
the lower court had abused its discretion by allowing a discussion of religion to permeate 
the trial. 


The final consideration of the constitutional restriction upon the court’s power is 
mentioned in the principal case. There, the court stated that the divorce decree violated 
the guaranty of religious freedom found in the first amendment. However, the court 
evidently was not too certain of the constitutional argument as it decided the case pri- 
marily on the ground of indefiniteness and uncertainty. 


The dissenting opinion stated that the decree did not violate the Constitution because 
no religion was being imposed upon the parties; rather, they had chosen the religion 
themselves and the court was merely carrying out the agreement of the parties. Such an 
argument is tenuous in view of other decisions. The United States Supreme Court has 
held that where a state court attempts to enforce a restrictive covenant, prohibiting the 
resale of the land to non-caucasians, the court’s action in enforcing the covenant is state 
action which is prohibited by the fourteenth amendment. Barrows v. Jackson, 346 U. S. 
249 (1953); Shelly v. Kraemer, 334 U. S. 1 (1948). Cases involving the religious 
training of children rarely discuss the constitutional issue. Nevertheless, courts in the 
United States have been faced by fewer cases involving this problem than the courts 
of England, and it is suggested that the issue is not frequently raised because of our 
Constitution. Friedman, supra, at 497. 


Legislation of the individual state should be consulted whenever a court is confronted 
with the problem of the religious training of children. Forty-three of the forty-eight 
states have legislation dealing with the religion of the child. See Note 54 Col. L. Rev. 
376 (1954). Kansas is one of the few states without legislation on this subject. Mis- 
souri does have such statutes. Mo. Ann. Stat. §§210.160, 211.140, 211.390 (Vernon 
1949); See Mo. Ann. Stat. §475.045 (Vernon 1955). These “religious protection” 
statutes usually provide that the child should be given to persons or institutions of the 
same religion as the parents. There is usually an escape clause, however, such as “if pos- 
sible,” which will be used by the courts in some cases to award the child to persons of a 
different religion than the parents. In re Butcher's Estate, supra. Giving effect to re- 
ligion, as a factor in awarding custody, can be explained in some cases on the basis 
of these statutes. State ex rel. v. Franz, 166 Wisc. 32, 163 N.W. 141 (1917). 


The significance of “religious protection” legislation is well-illustrated by two recent 
Massachusetts decisions. The court held, in Petition of Goldman, 331 Mass. 647, 121 
N.E. 2d 843 (1954), that a pair of twins could not be adopted by a Jewish couple be- 
cause the children were born of Catholic parents, and the pro adoption would 
violate the Massachusetts “religious protection” statute. This case is noted in great detail 
in Pfeffer, supra at 379. 


In Ellis v. Doherty, 136 N.E. 2d 203 (Mass. 1956) a Catholic mother had agreed to 
the adoption of her child but later withdrew her consent. The court held that the 
Jewish couple who had adopted the child would have to return her to the mother since 
the adoption violated the Massachusetts “religious protection” statute. The case received 
a great deal of publicity as the couple fled to Florida with the child, rather than returning 
her to the mother. Massachusetts brought kidnapping charges against the couple but 
Governor LeRoy Collins of Florida refused to allow the couple to be extradited. See N. 'Y. 
Times, May 24, 1957, p. 1, col. 6. 
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The action of the Florida governor dramatically illustrates that any attempt to control 
the future religious training of a child will have to overcome a strong public policy 
against giving anything consideration but the welfare of the child. 


EDMUND R. LEARNED. 


RELEASE—Construction and Operation—Scope and Extent in General 


Defendant’s truck driver was killed as a result of a collision with plaintiff's truck. 
Without consulting the plaintiff, its liability insurer paid the parents of the dead driver 
for releasing their wrongful death cause, the release stating that it was not to be con- 
strued as an admission of liability by either party. Plaintiff then sued the defendant for 
property damage to his vehicle. Held, the purchase of the release by the insurance com- 
pany did not bar the plaintiff's suit. Graves Truck Line, Inc., v. Home Oil Co., 182 Kan. 
1079, 312 P. 2d 1079 (1957), reversing Graves Truck Line, Inc., v. Home Oil Co., 180 
Kan. 594, 305 P. 2d 1053 (1957). In the first Graves case, the court had found that the 
plaintiff was barred from suit on the theory that payment for the release was a recogni- 
tion of the fact that the defendant’s deceased driver was not negligent. 


The new holding establishes Kansas’ adherence to a view taken by a majority of state 
courts. See 5 Am. Jur., Automobile Insurance, 117 (1939); Annot., 32 ALR. 2d 937 
(1953). This view recognizes the plight of a public carrier who is compelled, by Kan. 
G. S. 1949, 66-1,128, to carry liability insurance in order to operate on the Kansas high- 
ways, and who, under the first Graves case may be denied compensation for property 
damage to his vehicle because his liability insurer has purchased a release from the party 
liable to him. The second Graves decision liberates the damaged carrier from the help- 
lessness of having his insurance company negotiate a release without first informing 
him, the insurer claiming this right because of the common policy provision which 
authorizes it to “defend any suit against the insured;. . . make such investigation, ne- 
gotiation and settlement of any claim or suit as it deems expedient.” Nat'l Standard 
Combination Automobile Policy, type Ca 16-15, M—6149. 


It would seem that the individual driver is now somewhat in the same position, 
insurance-wise, as the public carrier, for the practical effect of the new Financial Re- 
sponsibility Act, Kan. Sess. Laws 1957, c. 68, is to strongly encourage Kansas motorists 
to carry liability insurance. Thus, the second Graves decision may result in removing 
a release blockade in the recovery road of the average Sunday driver, as much as it does 
for the public carrier. 


The primary question which confronted the court in the Graves cases was how to 
interpret the parties’ insurance policy. In the second case, the court determined that the 
policy allowed the insurer to investigate, negotiate and settle only claims which third 
parties had against the insured carrier, and not the insured’s own claims. This is an 
extremely logical conclusion as liability insurance covers only the damage caused by the 
insured. An opposite result would infer that the insurance company could initiate its 
own independent action against a party liable to the insured. And this, of course, is not 
within the purview of liability insurance. 

A majority of jurisdictions, when nothing is said in the policy about the liability 
insurer’s right to settle claims of the insured against a third person, will not permit a 
settlement by the company to deprive the insured of his cause of action against such 
a third party. See Annot., 32 A.L.R. 2d 937 (1953). The reasons supporting this view 
ate: (1) that the insured should not be bound by a settlement to which it did not assent, 
Fikes v. Johnson, 220 Ark. 448, 248 S.W. 2d 362 (1952); (2) that the insurer is under 
no obligation to settle claims of the insured, De Carlucci v. Bresley, 16 N.J. Super. 48, 
83 A. 2d 823 (1951); and (3) that a release taken or defense made by the insurance 
company is solely for the purpose of immunizing itself against liability, as both insurer 
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and insured are independently liable to damaged third persons, U.S.A.C. Transport, Inc., 
v. Corley, 202 F. 2d 8, (Sth Cir. 1953); American Trust & Banking Co. v. Parsons, 21 
Tenn. App. 202, 108 S.W. 2d 187 (1937). Contra, Long v. Union Indemnity Co., 277 
Mass. 428, 178 N.E. 737 (1931); Nesson v. United States Casualty Co., 201 Mass. 71, 
87 N.E. 191 (1909). See Annot., 79 ALR. 1118 (1932). 


Regarding this third reason, Kansas has held that Kan. G. S. 1949, 66-1,128, allows a 
public carrier's liability insurer to conduct its own defense without joining the insured, 
when sued by third parties. Fitzgerald v. Thompson, 167 Kan. 87, 204 P. 2d 756 (1949); 
Twitchell v. Hetzel, 145 Kan. 139, 64 P. 2d 557 (1937); Dunn v. Jones, 143 Kan. 218, 
57 P. 2d 16 (1936). And a logical extension of this statute would be to allow the in- 
surer to settle independently of the insured, but without jeopardizing any cause of action 
that the latter may have. 


Although the Graves cases do not discuss it, one underlying basis for the above enum- 
erated holdings is a determination by the courts that the liability insurer acts as an 
independent contractor of the insured. Attleboro Mfg. Co. v. Frankfort Marine Ins. Co., 
240 Fed. 573 (1917); Foremost Dairies v. Campbell Coal Co., 57 Ga. App. 500, 196 
S.E. 279 (1938); Burnham v. Williams, 198 Mo. App. 18, 194 S.W. 751 (1917). With 
this legal status, the insurer would ordinarily not have any authority to execute any 
release whatsoever. 


A less-popular definition of the legal relationship considers the insurance company 
as an agent of the insured. Highway Ins. Underwriters v. Lufkin-Beaumont M. Coaches, 
215 S.W. 2d 904 (Tex. Civ. App. 1948). Conceivably, this view would allow the in- 
surance company to surrender rights the insured has against third parties, and would 
condone the idea that it is within the scope of the insurer's authority to bind the insured 
to a contract for release. And by adherence to the agency principle, the plaintiff, after 
the insurance company has purchased a release, would be barred from further suit. 


However, if in purchasing the release, the insurer damages its insured by preventing 
the latter’s suit, the insured might be able to gain remuneration through a negligence 
action against the insurance company. Such a negligence action would be feasible as a 
majority of jurisdictions have held that a liability insurer is under a duty to protect its 
insured from actions by third parties. American Fidelity & Casualty Co. v. All American 
Bus Lines, Inc., 179 F. 2d 7 (10th Cir. 1949); Georgia Casualty Co. v. Mann., 242 Ky. 
447, 46 S.W. 2d 777 (1932); Cleveland Wire Spring Co. v. General Acc. F. & L. Assur- 
ance Corp., 6 Ohio App. 344 (1917). See Annots., 40 ALR. 2d 168 (1955), 21 ALR. 
2d 766 (1922). Kansas requires the insurer to conduct a defense of its insured without 
negligence. Anderson v. Southern Surety Co., 107 Kan. 375, 191 Pac. 583 (1920). 


Therefore, if Kansas were to adopt the agency view and thereby prevent the plaintiff 
from suing the defendant in the principal case, a remedy could be provided by extending 
the existing rule (that an insurance company is under an obligation to conduct, without 
negligence, a defense for its insured) to include a duty to settle without negligence. 
Such an extension would result in the insurance company being liable to the insured if 
it negligently gave away the insured’s cause of action. 

The agency view, however, was not the basis for finding the plaintiff barred in the 
first Graves case. That decision was based upon the court’s position that inherent in 
the very payment for release was the recognition on the part of the plaintiff that the 
defendant’s truck driver was not negligent. This conclusion converted a release into a me- 
chanical determination that the releasor was absolved of liability, and is opposed to prior 
Kansas decisions which interpreted a release as being nothing more than a contract, 
whereby one party abandons his cause of action for payment. Shannep v. Strong, 160 
Kan. 206, 160 P. 2d 683 (1945); Weathers v. Kansas City Bridge Co., 99 Kan. 632, 
162 Pac. 957 (1917). 

No conjuration is required to envision the possible consequences of an extension of 
the first Graves case. The plaintiff's own driver would be denied a cause of action even 
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though he was not a either to the insurance agreement or the release. Where an 
individual carried liability and collision insurance with separate companies, a release 
taken by one of them might bar the other from suit. Broadly stated, the case held that 
where several plaintiffs have independent causes against a tortfeasor, who possessed onl 
a nuisance claim against them, a paid settlement for the nuisance claim by one plaintiff 
would bar all of them from suit. Certainly, this result would be inconsistent with Kansas 
law which disallows joinder of these plaintiffs on the ground that each of them desires 
a felief separate and distinct from the others. Kan. G. S. 1949, 60-601, Gallaway v. 
Purcell, 174 Kan. 659, 258 P. 2d 349 (1953); Jeffers v. Forbes, 28 Kan. 174 (1882). 


Thus, the first Graves case was an anomaly. Normally, one of several plaintiffs can 
sue a tortfeasor and the resulting judgment will not bar the others from subsequently 
suing the same tortfeasor. However, by the first Graves decision, if one of these plaintiffs 
settled with the tortfeasor, the settlement would act as a bar to subsequent suits against 
the tortfeasor by the remaining plaintiffs. 


Under the first Graves case, it was next to impossible for the insured to prevent his 
insurance company from obliterating his cause of action against a third party. And yet, 
no public carrier would allow i to be insured so that such consequences resulted, 
were it not for the fact that liability insurance is required by statute. Our court, in the 
second Graves case, held the carrier free to sue, and thus destroyed any possibility of 
his encountering the hardships which resulted from the first Graves decision. 


Clearly, the better reasoning supports the holding in the second Graves case, and it is 
difficult to see how the court initially found that the plaintiff was barred from suit. In 
the first decision, the essential question was considered to be one of the scope and effect 
of the release. In the second Graves case, the court properly concluded that the real prob- 
lem was one of determining the scope and effect of the imswrance contract. With this 
analysis, the effect of release became inconsequential. 


DAvip G. ARST. 
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CONTEMPT OF COURT AND JURY TRIALS 


By FRANK M. Rice, 2L 


The Civil Rights Bill, as originally proposed in Congress, contained the provision that 
where there is disobedience to a court order protecting the civil rights of citizens of the 
United States, including the right to vote, there would be no jury trial. This part of 
the bill was enacted by the House of Representatives. The Senate, on the other hand, 
amended the original bill, and incorporated a jury trial amendment. As finally passed 
the bill does contain a compromise jury trial provision, but until this was passed the act 
was attacked as a denial of the “right to trial by jury” which is guaranteed by the con- 
stitution.! 


“To deprive citizens anywhere in the country of the right to trial by jury, even though 





ixth Amendment, U. S. Constitution: ‘“‘In all criminal prosecutions, the accused shall S cntey the right to a 
oily a public trial, A an impartial jury of the State and district wherein the crime shall have been committed.” 
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the primary aim may be to preserve some other right or privilege by that means, is like 
burning down the barn to kill the rats. Or, to put it in other terms, the cure is simply 
worse than the disease.” Senator Schoeppel of Kansas thus put the argument against the 
non-jury trial. 

Because of attacks such as this on the practice of non-jury trials in contempt of court 
cases, and of the limited jury trial provision included in the final draft, it is appropriate 
that the question of the constitutionality of the non-jury contempt proceeding be con- 
sidered. If the attackers of the non-jury trial defend their position on the basis of ab- 
stract or natural rights, or on the basis of policy, then there can be no legal problem. 
However, living as we do under a written constitution which sets out the rights of our 
citizens, we are inclined to think of “rights” as meaning those rights granted to us by 
the constitution. Because of this, the clear impression created by the proponents of the 
jury trial amendment is that there is a constitutional right to a jury trial in contempt 
of court proceedings. 


The purpose of this paper is to re-examine the rules of law as to the right to trial by 
jury in contempt of court cases. It is submitted that the present furor raised by the non- 
jury trial provision of the Civil Rights Bill is better explained by emotional reaction 
than by legal doctrine. 

At this point it will be advisable to consider what a contempt of court is and to con- 
sider the various classifications of such contempts. Contempt of court is, broadly speak- 
ing, an act disregarding the authority of the court. The contempt may be an act which 
hinders, delays or obstructs the administration of justice, or which brings disrespect or 
disrepute to the court, or offends the dignity of the court.* Contempts are classified as 
being either civil or criminal; they are also classified as being either direct or indirect. 


The basis of the first classification, whether civil or criminal, rests on the purpose 
for which the contempt power is exercised. A contempt is said to be criminal when the 
proceeding is brought to preserve the power and vindicate the dignity of the court, or 
to punish disobedience of a court order. A sentence or fine imposed for a criminal con- 
tempt is regarded as punishment to vindicate the court's authority and dignity.4 Pro- 
ceedings for criminal contempt are between the public and the defendant, and are not 
a part of the original cause of action.> Punishment by imprisonment may be imposed 
for a definite term, or a fine may be imposed, payable to either the government, or to 
some person injured by the act. 


A civil contempt proceeding differs in several respects from a criminal contempt. 
In a civil contempt the purpose of the proceeding is to enforce and preserve rights of 
private parties to a suit and to compel compliance with court decrees made for the 
benefit of private parties. A fine or imprisonment for a civil contempt is not seen as 
punishment, but only as a means of coercing the defendant to do that which he has been 
ordered. Therefore an imprisonment can not be for a definite term, and the defendant 
may only be committed until he complies with the decree. A civil contempt concerns 
only the private or original parties to the action. 





Speech by Senator Schoeppel, printed in the Topeka Daily Capital, August 4, 1957. 
American Jurisprudence. Vol. 12, p. 395. 

Duell v. Duell, 178 Fed. 2nd 683 (1949). 

Gompers v. Bucks Stove and Co., 221 U. S. 418 (1911). 

Parker v. U. S., 153 Fed. 2nd 66 (1946). 
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In differentiating between direct and indirect contempt, the place of the commission 
of the act is determinative. A direct contempt is one committed within the presence 
of the court, or so near the presence of the court as to obstruct or hamper the court in 
cafrying out its business. An indirect or constructive contempt is committed outside 
the presence of the court.’ The procedural differences between a direct and an indirect 
contempt are great. For a direct contempt the court punishes in a summary manner, 
with no right to a hearing. 


The power of the courts to punish for all types of contempt is based upon three 
theories: The inherent power of the court, separation of powers, and “immemorial 
usage”.8 The same three theories have been used by the courts to uphold their right not 
to allow a jury trial in contempt of court cases. Thus the Supreme Court of the United 
States has said: “But the power of a court to make orders carries with it the equal power 
to punish for a disobedience of that order, and the inquiry as to the question of dis- 
obedience has been, from time immemorial, the special function of the court. And this 
is no technical rule. In order that a court may compel obedience to its orders it must 
have the right to inquire whether there has been any disobedience thereof. To submit 
the question of disobedience to another tribunal, be it jury or another court, would oper- 
ate to deprive the proceeding of half its efficiency.”? 


With this brief description of the power of the court in contempt cases, and the 
underlying basis for the existence of that power, we may look to the constitution to see 
what right of trial by jury is guaranteed by its terms. 


The Sixth Amendment to the Federal Constitution provides for trial by jury “in all 
criminal prosecution.” In Article III of the constitution there is also a reference to trial 
by jury. Section two, clause three reads: “The trial of all crimes except in cases of 
Impeachment, shall be by jury;” It will be noticed that the application of these two pro- 
visions seems to differ: the Sixth Amendment applying to “all criminal prosecutions”, 
and Article Three applying to “all crimes”. However, it is settled law that there is no 
difference in the scope of application of these two provisions. !° 


The constitutional requirement of a jury trial in criminal cases is subject to many 
limitations. Thus the right has not been extended to the territories of the United States, 
because, in the language of the court, the right to a jury trial is not “fundamental” in 
nature.!1 Nor does the guarantee apply to state prosecutions, either directly,!2 or by 
incorporation within the due process clause of the fourteenth amendment.!3 Although 
the guarantees of the sixth amendment apply to aliens generally, there is no right to 
trial by jury in a proceeding to deport an alien, because such a proceeding is not criminal 
in nature.!4 The right to a jury trial is also denied in a disbarment proceeding of an 
attorney,!5 in the extradition of an alien,!® in courts-martial of persons under military 





2012 Ra distinction between indirect and direct contempts is recognized in the Kansas Statutes: G. S. 1949 
8. Thomas, Problems of Contempt of Court, Chapter II. 
9. In Re Debs. 158 U. S. 564. (1895). 
10. Frankfurter and Corcoran, aa Federal Offenses and the Constitutional Guarantee of Trial by Jury,” 39 
Mount ee Review 917, (1926). And Patton v. U. S. 281 U. S. 6 0998 (1930). 
Hawaii v. Mankichi, 190 U. S., 197, 218 (1903). 


12: i ° 1 (1868). 

13. Hurtado v. California, 110 U. S. 516 (1884). 

14. U. S. ex rel. Turner v. Williams, 194 U. S. 279 (1904). 
15. Ex Parte Wall, 107 U. S. 265 (1882). 

16. Ex Parte La Mantia, 206 Fed. 330 (1912). 
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jurisdiction,” in cases of espionage and sabotage done by enemies of the United States,!8 
in suits by the government to recover a fine for violation of a statutory requirement,!9 
and in criminal prosecutions for “petty offenses”.2° 


This list of the areas in which the right to a jury trial does not exist is of course well 
known.?! However, it was thought proper to enumerate them in order to lay the proper 
perspective for our consideration of the right to trial by jury in contempt of court cases. 
When all of the above exceptions to the right of a jury trial are recalled, one is better 
able to consider the question of non-jury trials in contempt cases. 


In Callon v. Wilson? the court, speaking through Mr. Justice Harlan, said as to the 
extent of the trial by jury provisions of the constitution: “In our opinion, the provision 
is to be interpreted in the light of the principles which, at common law, determined 
whether the accused, in a given class of cases, was entitled to a trial by a jury.” The jury 
trial provision in the constitution can be understood only by reference to the common 
law. No right is absolute.23 Our constitutional fathers had no intent to destroy the 
common law. Quite the contrary, it was their intent, as able lawyers, to embody that 
vast product of centuries of judicial reasoning into the basic law of the new nation.?4 


With this in mind the answer to the question of the right to a jury trial in contempt 
of court cases may be found by determining what was the common law in this regard 
as of the time of the writing of our constitution. 


Professor Holdsworth, in his History of the English Law, states that the power of a 
court to punish for contempt was well recognized at common law by the middle of the 
seventeenth century.2> Sir John Fox, in a series of essays and in a later book,?° has ex- 
haustively considered the history of contempt proceedings in England. His labors have 
shattered the prior belief that summary proceedings in contempt of court cases rested on 
“immemorial usage”. His findings may be summarized as follows:27 

1. Until the early part of the eighteenth century in common law courts a trial by jury 
for all contempts was the normal procedure, except when the offender was officially 
connected with the court, or confessed, or when the act was committed in the actual 
presence of the court. 


2. The Star Chamber, during its infamous existence in England, assumed power to 
punish for contempts committed against any court and allowed no jury trial. After the 
abolition of the Star Chamber in 1641, the common law courts began to use the same 
procedure in dealing with contempts of court. 


3. This gradual use by the common law court of power formerly exercised by the 





x % 
v. Zucker, 161 U. S. 
20. Smith + v. U. S., 128 Fed. 2nd 9 bis23). Also see Frankfurter and Corcoran, supra. 
21. For a discussion of the extent of AL: a of the F snd amendment of the United States Constitution see: 
Francis H. Heller, The Sixth dment, Univ. of 1951. 
22. Callon v. Wilson, 127 U. S. 540, 549 (1887 - 
2 Thus in the area of free speech see see Roth v. U. S. 352 U. S. 964 (1957). 
In Schich v. U. S. S. 65, € (1903), Sle. Jenice Beower point out thet the commen lew os kt 
existed atthe time ofthe adoption of the constitution, and especially as the common law was interpreted by Black- 
aoae, oo pee light as to the right of trial by Jerr, 
25. v- & . Holdsworth, A History of English Third Edition, Little Brown & Co., Boston, 1923, Vol. 3, 


= Sir John Fox, The History of Contempt of Court, The Clarendon Press, Oxford, 1927. 
ye Ton Ay I LO BR hy Frankfurter and James Landis, “Power of Con- 
oie over Procedure in Criminal Contempts in ‘Inferior’ Federal Courts—Study in Separation of Powers’, 37 Har- 
vard Law Review 1010, 1042 (1924). 
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Star Chamber was continued by a series of statutes giving the court power over several 
special cases without providing for a jury trial. 


This process culminated in a statement by Mr. Justice Wilmot in The King v. Almon 
(1765) that the power of the court to punish by summary process a publication attack- 
ing a judge rested upon “immemorial usage”. 

We can see that in the century before the writing of our constitution the whole realm 
of the power of the common law courts to punish for contempt went through a period 
of change. The opinion of Justice Wilmot, which has formed the basis of most of the 
cases in the United States, was written only a few years before the adoption of our 
constitution. In fact this opinion was not published until 1802, after the adoption of 
our constitution. However, Blackstone, who was much relied upon by lawyers in this 
country, in the edition of his Commentaries published in 1769, recites almost identical 
language as that used by Mr. Justice Wilmot, in justifying non-jury trials in contempt 
of court cases.2® It is well known that Blackstone submitted parts of his Commentaries 
to Mr. Justice Wilmot, and it is probable that in this manner Wilmot's opinion in The 
King v. Almon case was written into the common law several years before the adoption 
of the constitution.2? Blackstone, however, was too much of a common law lawyer to 
feel completely at ease with such a summary procedure. For he says: “It cannot have 
escaped the attention of the reader that this method of making answer upon oath to a 
criminal charge, (in contempt of court cases) is not agreeable to the genius of the 
Common Law in any other instance.” However, Blackstone regarded the matter settled 
“by long and immemorial usage” so that summary procedure in contempt of court cases 
was the law of the land.3° 


From the earliest cases in the United States the courts have upheld the non-jury trial 
in contempt of court cases.3! The real question that has been presented in the American 
courts is the power of congress to provide for a trial by jury in contempt of court cases. 
A half century ago the use of the non-jury contempt proceeding in labor injunction cases 
resulted in the Clayton Act, which guaranteed a jury trial for criminal contempt done 
out of the presence of the court. The United States Supreme Court upheld this statute 
in Michaelson v. United States.32 The argument which was used to attack the statute 
was that a jury trial provision would infringe upon the inherent power of the court to 
punish for contempt. The court held that congress had the power to regulate the use 
by the courts of the contempt power by providing a jury trial. However, this was true 
only because of the limited scope of the jury trial provision.*> It is doubtful whether 
a “Constitutional” court could be so limited as to its power to punish for contempt.>4 


From the foregoing it becomes clear that the right to trial by jury in contempt of court 
cases is a matter of legislative grace, rather than constitutional right. There can be no 
doubt that a Civil Rights Bill which did not allow for a jury in a contempt proceeding 





28. Blackstone, Commentaries, Vol. 4, Chapter 20 Section II. 

29. Frankfurter and Corcoran, supra. Sir John Fox, “The Summary Process to Punish Contempt’, 25 Law 
Quarterly —— 238, 253, says “If this portion of the ‘Commentaries be compared with the ap oo of Wilmot 
J. in Rex v. Almon (Wilm 243) some striking resemblances both in phrase and matter will noticed, and it is 
not improbable that Blackstone received advice from Wilmot on the subject.” 

30. Blackstone, Commentaries, Vol. 4, Fide 288. 

31. Gompers v. U. §., 221 U.S. 418 (1911 

32. Michaelson v. U. S., 266 U. S. 42 (i924). 

33. Belin, Brainerd, Redmand, Roands, hens and Terrill, ‘The » Cogeunieasing of Legislation Providing 
for, Jury Trials in Contempt Cases", 6 Journal o} Bar Association of Kan 

34. Fort v. Co-operative Farmers Exchange, 81 Colo. 431, 256 Pac. xD (i927), and Annotations, 75 L. ed. 190. 
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resulting therefrom, would be constitutional. However, the Civil Rights Bill, as passed, 
does provide for a jury trial in certain criminal contempt cases. This jury trial amend- 
ment has caused some concern in certain circles, as to the effectiveness of the bill. This 
apprehension results largely from a failure to appreciate the equity powers of the court. 


One safeguard, added along with the jury trial amendment, is also of some importance. 
The main objection to the jury trial provision in the Civil Rights Bill, was that the “all 
white” juries in the south would refuse to convict persons accused of denying the voting 
rights of negroes. The Southern states have previously been able to keep negroes from 
being on Federal juries despite a Federal Statute,>> and court decisions,>© which require 
that no citizen be excluded from jury service in a federal court due to race or color. This 
practice was possible due to the provision of the Federal Statutes>” that no person could 
serve on a federal jury who was ineligible to serve as a state juror under the law of the 
state in which the Federal Court sat. By laws requiring that only registered voters could 
qualify for state juries, and by the devious methods used to prevent the registration of 
negroes, the southern states could comply with federal constitutional and statutory pro- 
visions and at the same time retain the all white jury. 


A jury trial amendment in contempt cases under the Civil Rights Bill, would have 
been subject to grave misgivings under such a practice. 


Fortunately, this practice is no longer possible. As a part of the jury trial amendment, 
the provision requiring federal jurors to be qualified state jurors was stricken.** Thus 
even though a negro is not a registered voter and even though the state requires all jurors 
be registered voters of the state, the negro is not barred from service on a federal jury. 


The Civil Rights Bill as finally passed has three main provisions: 3? 
1. The creation of a new assistant Attorney General for Civil Rights cases. 


2. A provision allowing the Attorney General to bring injunctions, at the behest of 
interested parties, to prevent or end interferences with their voting rights. 


3. A section dealing with the procedure involved for enforcing court orders enjoin- 
ing action which interferes with civil rights. 


The second provision of the Bill may be appreciated only when the equity power of 
the courts in this area is realized. In civil contempt cases the court, under its equity 
power, has several alternative means for action. It may issue an injunction requested by 


the Attorney General, prohibiting action which tends to hamper the negro’s right to 
vote. In the hearing to determine whether or not to issue this injunction, there is, of 


course, no jury. The Seventh Amendment to the United States Constitution provides that 
a jury trial shall be had in all “civil cases”. But an injunction proceeding is not included 
within the scope of the amendment. The amendment has reference only to those cases 
where a jury was had at common law, and at common law there was never the necessity 
for a jury in an injunction hearing*® or any other equity proceding.*! 





35. 62 Stat. 696, 18 U. S.C. 243. 

36. Strauder v. West b inia, 100 U. S. 303 (1879). Carruthers v. Reed, 102 Fed. 2nd 933 (1939), Cer- 
tiorari —. 307 U. (1939). 
3 Soe 951 28 US OCI 861). 


ia 

35 Babli Law 85-315, 85th Congress, H. R. 6127, Sept. 9, 1957. 

40. Missouri Pac. Transp. v. George, 114 Fed. 2nd 757 (1940). Certiorari denied 312 U. S. 681 (1941). 
41. Parsons v. Bedford. 3 = 432 (1830). 
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If the party enjoined fails to comply with the order of the court, the court has several 
remedial powers.4? It can imprison the offender urtil he gives assurances he will obey 
the court order. To thus imprison would not require a jury trial under the new Civil 
Rights Bill, for this is a civil contempt, in which the offender holds the keys to the jail, 
and will be released at any time he is willing to comply with the court’s directions. In 
the same manner, without a jury, the court could impose a fine, a conditional fine, which 
would be returned upon obedience to the court order. The amount of such a fine is not 
limited by any statute. Thus in 1947 the court imposed a conditional fine of over two 
million dollars against the United Mine Workers.*3 


Another tool available to the courts in the area of civil contempt cases is the require- 
ment of a bond, which would be forfeited upon non-compliance with an injunction re- 
quiring a state officer to register negroes for voting. As an alternative the court, in ac- 
cordance with Rule 70 of the Federal Rules of Procedure, could appoint a marshal to 
register negroes if a state official refused to do so. 


In the area of criminal contempts, the Civil Rights Bill still allows the court, acting 
without a jury, a large measure of power. The court may try all cases of a criminal con- 
tempt without a jury. However, if there is a sentence of over three months incarceration, 
or $300 fine, a new trial, with a jury, must be granted. On the other hand, the judge 
may proceed from the outset with a jury, and not be bound by the above limitations. 


Thus it is clear that the Civil Rights Bill, even with a jury trial amendment, will prove 
a strong weapon in the hands of the court for the protection of the right to vote. Although 
a jury trial in contempt of court cases is not a constitutional necessity, by providing for 
a jury in the more serious criminal contempt cases, the Civil Rights Bill is in tune with 
the basic principles of our system of law. 





42. Auerbach, Carl A., AE Suste Tau 0 & te BY The Reporter, Sept. 5, 1957, page 13. 
43. U. S. v. United Mine Workers of America, 330 U. §. 258 (1947). 
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Address communications to Franklin Corrick, Third Floor, Statehouse, Topeka, Kansas 





EVERY INDIVIDUAL'S RIGHT TO COUNSEL* 


Speaking at Morgantown, West Virginia, October 12, 1957, Charles S. Rhyne of 
Washington, D. C., president of the American Bar Association, declared that the right 
of all individuals to legal counsel when accused of crime—no matter how henious or 
reprehensible—is basic to our Constitution and essential to national freedom. 


“We as a people talk long and loud of our constitutional liberties, but without full, 
vigorous and fearless legal representation those liberties cannot be implemented to their 
rightful meaning,” he said. 


Rhyne spoke out in defense of lawyers who are called ee to defend unpopular 
causes and clients in an address before the annual meeting of the West Virginia State 
Bar at the Hotel Morgan. His subject was: “The Defense of Unpopular Causes.” 


He said that it always has been a basic principle that a lawyer is not to be identified 
with the personal beliefs or actions of his clients. Yet there is sometimes present today, 
he added, a serious misconception on the part of the public that a lawyer who defends 
an unpopular person is himself as culpable as the person he defends. 


“An attorney defends the alleged criminal, not the crime,’ Rhyne emphasized, adding 
in part: 

“He is not the judge or jury. It is his sworn duty to insure that equal justice is ren- 
dered to all. This principle is the bulwark of our Constitution. And this principle makes 
our Constitution as strong and impregnable as the Rock of Gibraltar. 


“The doctor who treats the ailments of a communist; the grocer who sells him his 
food; the accountant who handles his business; the dentist who fills his teeth—none of 
them seem to suffer the opprobrium which many people heap upon the attorney who 
acts within the scope of his profession in protecting the man’s legal rights. 


“If we in the profession keep in mind that it is we who must prove to the people 
that the defense of a client is our sworn duty, and that the only means of realizing justice 
is through adequate representation, then the people will understand and respect us for 
carrying out this duty both to our client and to the country. For when the day arises that 
an attorney fears to represent an individual accused of crime and a defendant cannot 
obtain adequate and competent representation, then the country and the people have 
great cause for concern because then will be sown the seed of freedom’s ultimate de- 
struction.” 





*SOURCE: American Bar Association, Committee on Public Relations. 
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BOOK NOTICES 


BASIC CORPORATE PRACTICE, by George C. Seward of the New York Bar, pub- 
lished by the Committee on Continuing Legal Education of The American Law Institute 
collaborating with the American Bar Association, 133 South 36th Street, Philadelphia 4, 
Pennsylvania. July, 1957. $3.00. 168 pages. 

This is a textbook on the practical aspects of corporation law practice. It discusses 
(1) the advisability of incorporation; (2) planning and organizing the corporation; 
(3) how to maintain its affairs properly; (4) state and federal regulation of sales of 
securities; (5) how to solve the problems of control in closely-held corporations; (6) 
dividend action and (7) acquiring and disposing of a business. Forms are included for 
each of the important transactions discussed in the text. 

Written from the standpoint of a practical lawyer, the book points up the important 
tax considerations which arise in almost every transaction. 


The author is a New York City lawyer who specializes in corporation practice. In 
addition, he is Vice Chairman of the Section of Corporation Banking and Business Law 
of the American Bar Association and has been since 1952 Chairman of that Section’s 
Committee on Corporate Laws. Also he is Chairman of the American Bar Foundation’s 
Special Committee on Annotation of Model Corporation Acts. 


FEDERAL INCOME TAXATION OF CORPORATIONS, by Robert T. Molloy of 
the District of Columbia and New York Bars, published by the Committee on Continu- 
ing Legal Education of The American Law Institute collaborating with the American 
Bar Association, 133 South 36th Street, Philadelphia 4, Pennsylvania. August, 1957. 
$3.00. 150 pages. 

“Federal Income Taxation of Corporations” (August, 1957) is a new handbook in 
the Committee on Continuing Legal Education’s growing, “how-to-do-it” series on taxa- 
tion for the general practitioner. The aim of this short treatise is to provide a concise 
summary of the chief Federal income tax problems which the modern business cor- 
poration and its legal advisers must face under the Internal Revenue Code of 1954. The 
practical problems faced by the general practitioner have been the keystone around which 
this monograph has been prepared. 

The book deals authoritatively yet succintly with the tax reporting duties of the cor- 
porate enterprise, commencing with tax problems faced by a corporation upon its initial 
organization; proceeds to an analysis of the key concepts of “gross receipts”, “gross in- 
come”, and “taxable income”; treats of the special corporate taxes upon unreasonable 
accumulations of taxable income and undistributed personal holding company income; 
and concludes with a discussion of the tax problems met with upon the organization, 
reorganization, and liquidation of the corporate enterprise. Elaborate discussion of in- 
tricate case law of interest chiefly to the specialist has eschewed in favor of a more 
basic analysis of the field of corporate income taxation. 


The author is a practicing lawyer who has specialized in his chosen field of corporate 
income taxation for many years in New York City and in Washington, D. C. His ex- 
tensive writings for legal periodicals and tax institutes have assisted in insuring the quite 
nec readability of the finished monograph. Editor-in-Chief of the Committee's 
series of publications on taxation for the general practitioner is Weston Vernon, Jr., of 
the New York and District of Columbia Bars. 


CRIMINAL ASPECTS OF TAX FRAUD CASES, by Boris Kostelanetz and Louis 
Bender of the New York Bar, published by the Committee on Continuing Legal Educa- 
tion of The American Law Institute atauding with the American Bar Association, 
133 South 36th Street, Philadelphia 4, Pennsylvania. October, 1957. $3.00. 130 pages. 


This is a brief but comprehensive analysis of various aspects of criminal tax fraud 
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matters from the commencement of an investigation by the Internal Revenue Service 
to its conclusion after a trial in the District Court before a jury. 


The book considers and discusses, me other things, (1) various criminal statutes 
available for prosecution; (2) the types of proof judicially acceptable; (3) the nature 
and extent of the special agent’s investigation and the rights therein of the Government, 
third parties, and the taxpayer; (4) the conferences accorded, both in the Treasury and 
Justice Departments; (5) various intra-governmental steps followed in processing crim- 
inal tax fraud cases; (6) pre-indictment and post-indictment procedures, including va- 
rious motions and (7) a thorough look at a criminal tax aad 9 trial. 


The treatment of this subject is from a practical standpoint and actual situations are 
discussed. Some of these are novel with little or no judicial solution. Helpful sugges- 
tions as to how these problems should be met and handled are afforded the reader. 


The authors are New York City lawyers who have had extensive experience in this 
type of work. Both formerly were top prosecutors of the Justice Department. Since 
leaving the Government, both have been independently engaged in the representation 
of tax payers under active investigation for alleged criminal income tax frauds, as well 
as in the trials of such actions. In addition, both have lectured on various aspects of this 
field at the Practising Law Institute and at various tax institutes throughout the country. 
Mr. Kostelanetz is a former Chairman of the Committee on Procedure in Fraud Cases, 
Section of Taxation, American Bar Association. 


TWO NEW PLI GUIDEBOOKS ON NEGLIGENCE CASES. With the publica- 
tion of “Medical Aspects of Whiplash Injuries” and “Aggravation of Pre-Existing Con- 
ditions—Medical Aspects of Heart Injury Cases” the Practising Law Institute has now 
increased its “Forum Series” of guidebooks on negligence matters to seven. The pre- 
viously published volumes in the series are: “Negotiating Settlements in Personal In- 
jury Actions,” “Investigating and Preparing the Medical Aspects of Personal Injury 
Actions,” “Medical Proof in Head Injury Cases,” “Medical Proof in Back Injury Cases” 
and “Trial Tactics in Personal Injury Actions.” 


All of these publications are the outgrowth of demonstrations and panel discussions 
at PLI Saturday Forums. The material has been edited, rearranged and supplemented to 
assure maximum usefulness. 


The demonstrations, which include the direct and cross-examination of medical ex- 
perts for both plaintiffs and defendants, are conducted under courtroom conditions. They 
present and critically analyze the medical aspects of typical cases. The panel discussions 
are replete with practical suggestions on the techniques and effective trial tactics which 
every lawyer will find of value in his own cases. Diverse viewpoints bring out all the 
factors to be weighed in arriving at wise decisions. Each guidebook is supplemented 
with a selected bibliography of medicolegal texts and recent articles. 


These highly practical guidebooks are printed in double-column, 814 by 11 format 
with each facing page blank to facilitate note-making. They slip easily into a briefcase 
for ready courtroom reference. The price of single volumes in this series is $3.50; $3 
per copy for any five, all seven $20. They are subject to refund in full on ten days’ 
inspection, if they fail to fulfill the purchaser’s requirements. Copies of the publications 
and a detailed catalog of all PLI’s monographs and guidebooks may be obtained on re- 
quest from the Practising Law Institute, a nonprofit organization with offices at 20 
Vesey Street, New York City. 
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I find so many of my old friends either 
just getting out of, or still in, the hospital. 
John McCurdy was sick all spring and 
summer, and is out now and back on the 
job. Ralph Noah is out of the hospital, 
but still confined to his home with a heart 
condition. Gene Shields of Dighton died 
about October 1 with a fast-growing form 
of cancer. Jim Mowery of Dighton is still 
on half-time, with a heart condition—goes 
to the office semi-occasionally. Marion 
Chipman was home with a stomach ache 
of some kind the 28th of October when I 
saw Ken Clark and his father at the office 
in Hill City. 

George Wingerson has been elected to 
the office of county attorney of Graham 
county and moved over to the courthouse. 
George says he is doing all right and very 
happy with the showing so far. 


Ben Marshall has redone the bank at 
Lincoln—refaced the outside with terra 
cotta, and really made the main street of 
Lincoln look like a modernistic wave had 
hit town. 


The legal secretaries of Wichita had a 
bosses’ night at the Prairie Club in Wich- 
ita the night of October 23—quite a gath- 
ering of lawyers and women office forces 
were on hand. The girls were all dressed 
up in party dresses, which added both color 
and charm to the party. I went as one of 


the “bosses” in the Collins, Hughes, Mar- 
tin, and Pringle office, and had as much 
to say and do as a regular, qualified boss. 
I had a good time, girls, and thanks again. 
On Saturday, October 26, the Central 
Kansas Bar convened with about 80 in at- 
tendance, all in a jovial mood. Newt 
Vickers talked on the juvenile code, and 
did a good job of it. Dick Rogers talked 
on the preparation of a criminal case. The 
army J.A.G. were all in attendance from 
Fort Riley. A good time was had by all. 


Bill Jochems has started a senior bar in 
Wichita. The officers are fixed by age— 
the eldest is president, the next is vice- 
president. P. K. Smith is secretary. He is 
the youngest—just turned 60. This is the 
age one passes to be eligible. I am apply- 
ing for an honorary membership next time 
I go to Wichita. 

Charlie Hughes of Manhattan is in the 
hospital with a stomach disorder as this is 
written—on his 84th birthday. 


Royer, Royer and Hearn is the new firm 
in Abilene. This as of about October 1. 
Jim has been in the office over a year, and 
is now a member of the firm. I assume 
after the Bar meet at Manhattan he is still 
in good standing. 


Harold Branine of Hutchinson is, as this 
is written, in Virginia visiting his mother, 
who is 93 years old—Harold, I am glad 
you can do this. 

Ross Terflinger is teaching at Wichita 
University. I didn’t meet him, but did 
talk to him over the phone. He has some 
ideas of how to make good better as he 
goes along. I hope to meet him soon. 


The Wiley Building in Hutchinson has 
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been remodeled, all new hall doors, win- 
dows and floors, and air conditioned 
throughout. The law offices are strictly 
modern now. Most of the lawyers’ suites 
have new office furniture in them. 


Don Bailey of Hutchinson has gone to 
Tampa, Florida, as of about April, to be 
permanently located. 


I saw a picture of the class of K. U. of 
1926 at their 30th reunion. All but three 
were present in the first picture, taken 
upon arrival—Eldon Wallingford, Bill 
Kahrs, and Howard Rooney. This picture 
was taken by a local photographer. About 
three hours later, the university photogra- 
pher took another picture of the same 
group for the alumni magazine. The pic- 
tures were irreconcilable. What transpired 
in so short a time, I don’t know. 


Donn Everett is with Joe Menzie of 
Manhattan. I understand Joe is teaching 
out at the college, and leaves Donn to sit 
on the lid. Donn was meeting little Dan 
Myers of Wakefield, who, as I understand 
from Donn, was headed for Texas to buy 
some cattle. Dan, if you read this column, 
much obliged for the dog—until I can see 
you and thank you in person. 


Mrs. Judge Roy McMullin died in Great 
Bend at the home some time during the 
summer. I did not hear of it in time to 
report it in the last issue, but, nevertheless, 
the lateness of the report does not in any 
way diminish my regret, nor lessen my 
sympathy. I am sorry, Judge. 

Tom McCue is in the Ascough office. 
Tom is the worthy son of a worthy site. 
Howard McCue is his father. Tom is a 
home town boy—went to school in his 
home town as well, Topeka. 


Edith Robertson, for some forty years 
secretary to Judge Harvey, was injured in 
an automobile accident in Topeka. I think 
everyone having business with Judge Har- 
vey knew Miss Robertson. 

Duffy Hindman of Stockton is back to 
work now half-days. Duffy went into a 
hospital, as I remember, back in January. 
I don’t remember how long he was con- 
fined. Anyhow, he has the ailment whipped, 
and is back on the job. 

Maurice Wildgen of Larned, and Perry 
Owsley of Pittsburg, form the majority side 
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of the state board of tax appeals, with Sam 
Brookover on the minority side. All seem 
well pleased with their respective jobs, and 
report the work educational. 

Eldon Sloan, Pete Caldwell and Fern 
Messick are making the state property val- 
uation department over, after being just 
appointed as this is written. 

Gene Schroer has opened up with Mike 
Barbara and Bob Domme in the Veterans 
of Foreign Wars Building. I think Bob 
Domme is busy with the duties of coun 
commissioner, and Mike is out of the of- 
fice as attorney for the state department of 
revenue. 


Dave Clark has opened up on his own 
in Manhattan, after three months expe- 
rience with Harper and Hornbaker of 
Junction City. Dave couldn’t say enough 
about Howard and Lee—I know the “learn- 
ing” he received there will help him. 


Pete Farabi of Pittsburg is in the hos- 
pital as this is written. Pete had quite a 
siege, and a rough time, but is now con- 
valescing and on the way out. Good luck 
—sorry I didn’t see you, Pete. 

Perly Nulton of Pittsburg has retired 
after seventy-four years at the job of being 
boy, man, and lawyer. Ray Letton took 
over the office and moved down to the 
Professional Building in Pittsburg. He has 
taken in Bob White, formerly of Salina, as 
an associate. 


Dexter Galloway is the new man in the 
Hutchinson lineup, the firm being Oswald, 
Mitchell and Galloway. Dexter just came 
down from Michigan. 


Meryl Iullinger is a newcomer to the 
law business in Pittsburg, going in with 
ae | Owsley. I assume Perry spends a 
good deal of time in Topeka with the work 
of the state board of tax appeals. 


Lee Turner of Great Bend has just moved 
into one of the nicest offices I have seen 
recently—Lee “fixed” it up. 

Bob Pennington of Chanute, and Char- 
lie Forsyth of Erie, have bought an abstract 
plant in Erie. I saw Bob a minute in Cha- 
nute one day recently. 

Bob Briley quit as city attorney of Cha- 
nute, and George Donaldson was appoint- 
ed in his place. 














will as soon as I can. 


Bob Anderson and Dick Byrd of Octawa 
have moved into the newly-remodeled First 
National Bank Building. This is across the 
street from the old office, and, I under- 
stand, the last word in office arrangement. 

Myron Steere is also moving his office 
in Ottawa. I didn’t see Myron. Milo Har- 
ris told me about the move. 


I reported Frank Forbes of Burlington 
had a new office on the ground floor. I 
did not rt that Frank had a — 
in the Ah. age the office, where he e 
all the walnut and mahogony cabinets him- 
self. Frank is quite an artist with wood- 
work. It is a fine looking office. 


Bob Deeds and Herb Dodd opened an 
office on Hydraulic in Wichita. This is a 
street about half way between town and 
Hillside — if that means anything. The 
point is, the offices are moving out to 
centers where people are prone to shop. 

Don Corson, Jr., took the bar in June 

is now junior of the firm of 
Corson and Corson of Kansas City, Kan- 
sas. Don, Jr., looks like he could carry on 
where Don, Sr., leaves off. 

Hal C. Parrish is with Rice Lardner at 
Olathe. This, I think, is a very recent con- 
nection. 

Raines, Glenn and Cornish have now 
gotten together as a firm, Bud Cornish was 
taken in recently. The firm has a recently- 
acquired office in the National Bank of 
Topeka Building. 

I didn’t get down to Wichita on Octo- 
ber 18 to the Mid-Year Bar Meeting, nor 


did I get to attend the Leavenworth Legal 
Institute on the night of October 30, al- 
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I did have a special invitation from 
Jim Snyder. 

I see where Bart Griffith, president of 
the Topeka bar, has named the committee 
manee ap gana wets © OS aS 
entertain the bar there next May 8-10. Bill 
Gray is the general chairman. 

Tom Payne, son of Howard Payne of 
Olathe, is in with his father. Dick Ross- 
man is with 


on his own. Larry moved in where Gene 
Hackler was, and Gene moved around on 
Park Avenue (this is in Olathe), and has 
Wilson Speer with him. This Johnson 
County Bar grows. 

Howard Payne was in Kansas City the 
day I went into the office, trying to get his 
hand limbered up after taking it out of a 
cast after an encounter with an irate cow. 


can get Kansas Ri Engel 
Bindery Company, 523 Southwest Boule- 
vard, Kansas City, Missouri, will do it for 
$1.50 per volume. 

Bill Scott and Francis Donnelly are mov- 
ing into a remodeled office, redone from 
a residence, across the street from the 
courthouse. Looks like it should be prac- 
tical from all standpoints. The address is 
639 Ann, Kansas City, Kansas. 


Emil Anderson, Bob Boyce and Howard 
Washburn are all housed together in a new 
office at 414 Brotherhood Building, Kan- 
sas City, Kansas. 


Frank Theis and Dick Rock have moved 
into an enlarged suite. I don’t think it is 
a partnership at the moment, but it does 
make a nice office layout. This is in Ar- 
kansas City. 

Shed and Billy Janicke of Winfield came 
ig “te on ro pg ge one 

f. Sh I did a little il shooting 
—had a lot of fun. When bn eke Toni 
up with one less dog to feed. 

Olin Scott, formerly of Winfield, now 
of Addis Ababa—or some such place over 
in Africa—sent back a report of having 
had jungle fever. He had been in the hos- 
pital for some little stretch, but is now out 
and going again. 

Lemoin Willett has moved his office 
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from the bank building, where he has been 
for some time, to a new location over the 


J. C. Penney store in Beloit. The bank re- 
modeled its building, necessitating Lemoin’s 
move. 


Tom Seed has been ordered to Fort Sill, 
Oklahoma, for 19 weeks refresher. Tom is 
a major in the artillery division. Tom, I 
assume, will be back in Wichita after the 
course—unless he flies away in a “muttnik.” 


Lee Banks is the new land manager of 
the Panhandle Eastern at Liberal. 


Vance, Hobble and Nordling is the new 
firm name at Liberal. Chet Nordling is 
taken in, and Charlie Tucker’s name has 
been dropped. Incidentally, they want some 
glass bookcases. Anyone having any, get 
in touch with them. 

Del Wesley of Ulysses has been at Mayo’s 
for a checkup—this some time during the 
summer. I didn’t see Del. Ned Russell told 
me about it. Ned is planning on building 
a ground floor office. He had several pos- 
sible locations under consideration when 
I saw him in September. 


Morgan Wright of Larned has a new 
ground floor office, one that is nearer the 
courthouse, and very much to Morgan's 
liking. Jim Boyd also moved up nearer 
the courthouse, and also on the ground 
floor. Jim is busy at the moment looking 
after a maize crop. 

Camilla Klein of Dodge City married 
about the time I made my last trip through 
Dodge City. I met her husband, who, in- 
cidentally, is not a lawyer. 

John Stang went back home to La- 
Crosse to open his office, and, incidentally, 
he had a place ready for occu . His 
father is a real estate and insurance Bg 
and he had built this office ready for John 
to move into. John went down to Elkhart 
and bought the Oscar Perkins law library. 
He is now ready for business. 

Harry Hobson is the last addition to the 
Jochems, Sargent, and Blaes office in 
Wichita. I understand Harry is a local boy. 
He probably needs no introduction to 
Wichita. 

Martin and Pope are in a new suite in 
the Brown Building, Wichita, having come 
down from the 11th floor to the 4th floor, 


in order to get more room. 
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Lomax and Gasser have a new location 
in the same office building, moving into 
a corner suite. Incidentally, Bob Lomax 
has been appointed as local counsel for 
the Kansas Turnpike Authority. 


Jim Riddell, probate judge of Wichita, 
had something to do with the new juve- 
nile code in the way of the recent change 
and the improvement therein. He talked 
about it at the Wichita bar luncheon on 
October 8. It was of interest to the bar. 


Owens, Moore and Goodwin have moved 
into the Bitting Building at Wichita as of 
a recent date. 


Ronald Gott is with his father in the 
Lilleston, Gott, Spradling and Stallwitz 
firm as of now. Ronald, taking after his 
father, graduated with all the honors the 
school had to bestow—which was “Order 
of the Coif” and the C. C. Stewart scholar- 
ship award. 


Dick Becker of Coffeyville went in as 
grand master of the Kansas masonic lodge. 
He has spent all of the year so far travel- 
ing about the state. This is an item I 
should have reported long ago. Morris Hil- 
dreth just told me about it. Morris is the 
other half of the firm, and stays close to 
home to keep the lid on during Dick’s ab- 
sence. 


Oscar Ostrum had a wealthy client who 
moved from Russell to the Pacific coast, 
got interested in lumber, and hit it rich. 
While out there he suffered several heart 
attacks. Oscar made several trips to see 
him while he was hospitalized. On the last 
trip, Oscar had a heart attack that hos- 
pitalized him. I haven't heard how Oscar 

t along—I hope all right. By now he 
Srould be back hin ait: 


I went out west—one of the reasons was 
to see Harold Jones at Dighton. I called 
before I drove in to Dighton, and found 
Harold home with the “flu.” I guess, from 
what his wife said, “he had it.” I hope he 
is better and back on the job. 

Andy Delaney has decided there is no 
place like Troy. After a in Mexico 

touring the south, he finally came 
back. Had a heart condition hit him, and 
as this is written, he is confined to the 
house. I hope he is out and much im- 
proved before this hits the press. 
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Bob Finley and Harry Miller were out 
one morning helping the fish and game 
department drain a lake to clean out the 
rough fish. I don’t know what good 
might be on that kind of a job. Bob, I 
know, would like it—anyhow it had to be 
the morning I was in Hiawatha. 

Ray Stewart is in the Lillard, Eidson, 
Lewis and Porter firm of Topeka. Inci- 
dentally, they have enlarged their office on 
both ends. Phil has a new room in the 
front, and the after end has been added 
onto by an additional office. 


Carl Zimmerman is with Clay Baker and 
Doc Doherty in To Tim Murrell re- 
signed as police judge to go to the legis- 
lature, and George Scott went on in Tim’s 
place. 


Walt McGinnis of El Dorado hasn't been 
too well recently—I think he has been to 
Mayo’s a couple of times this summer. 


Sam Wells and Jim Thompson are the 
latest additions to the Carl Rice, Joe Mc- 
Dowell office in Kansas City, Kansas. 


Bob Walker is the latest addition to the 
Gilchrist, Buck office in Wichita. Bob is a 
native Kansan from Dodge City. He spent 
his army hitch in Germany, is now sep- 
arated and ready to practice law. 

Jack Hoover of Prairie Village, Johnson 
county, got banged up one Sunday morn- 
ing on someone's farm where he was vis- 
iting. Nothing serious, just one of those 
things that happen. 

Keaton Duckworth, recently of Topeka, 
has gone down to Elkhart to open an of- 
fice. He has spent a year or more as law 
clerk for the supreme court. 


Wilbur Geeding and Dean Matthew are 
officing together in the Beacon Building 
at Wichita. 


Dick Hrdlicka has come back to New- 
ton and resumed his association with Speir, 
Stroberg and Sizemore after a couple of 
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Hill, Mason and Redmond is the new 
firm on the west side of Wichita—Joe 
Redmond going in recently. 

Kent Frizzell rts a much better start 
than he antici going in as a youngster 
and to the law business. Kent 
took over the office of Billy Keith after 
he retired about a year ago in west Wichita. 

Foulston, Siefkin, Schoeppel, Bartlett and 
Powers have a redone entrance to the of- 
fice. You step off the elevator into the 
office proper as of now. The old Kahrs, 
Nelson office has also been acquired as a 
workroom for the secretaries. In fact, they 
have the whole sixth floor, with an en- 
trance into the new building, and have 
added another man in the person of Tony 
Dealy. 


Quick Letter Service Company of 19 
West Ninth Street, Kansas City, Missouri, 
a new printing company just getting to 
going, assure me they are as as any, 
and some cheaper on brief printing. Any- 
one interested can write them. 

John R. Schovee had eighteen months 
legal experience with the A.B.C. in To- 
peka before he entered the service, and 
another eighteen months as trial lawyer for 
the air force. He is now stationed at Lake 
Charles, Louisiana, and can be reached at 
1608 Oak Park Boulevard. He wants a 
connection as of about April 1, 1958. Any- 
one interested please write him. 

Bill Benz opened an office in Salina. Bill 
is a local boy who has come home to show 
the town folks how and what he acquired 
in his absence. 

Cohen, Schnider, Shamberg, Joyce and 
Jenkins have opened a branch office at 603 
Johnson Drive in Mission, Kansas. This is 
to be handled in connection with the pres- 
ent office located in the Huron Building 
in Kansas City, Kansas. 
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